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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as opposed 
to quasi-legislative) character, and which, under the applicable stat- 
utes, can be made by the Secretary of Agriculture, or an officer author- 
ized by law to act in his stead (the Under Secretary, the Assistant 
Secretary, or an officer appointed under the act of April 4, 1940 (5 
U. S, C. 1940 ed. 516a-e.)), only after notice and hearing or oppor- 
tunity for hearing have been given. These decisions do not include 
rules and regulations of general applicability which are required to 
be published in the Federal Register or (for reasons of policy) deci- 
sions issued under statutes which expressly authorize, but do not re- 
quire the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seq.), the Commod- 
ity Exchange Act (7 U.S. C. 1940 ed. 1 et seq.), the Federal Seed Act 
(7 U.S. C. 1940 ed. 1551 et seq.), the Grain Standards Act (7 U.S.C. 
1940 ed. 71 et seq.), the Packers and Stockyards Act, 1921 (7 U.S. C. 
1940 ed. 181 et seq.), and the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a-et seq.). These statutes are now 
administered by Agricultural Marketing Administration created by 
Executive Order No. 9069, February 23, 1942. (7 F. BR. 1409). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agricultural Decisions” and may be cited by 
the designation “A. D.”, together with the appropriate number, which 
appears at the beginning of each decision. Copies of monthly issues 
beginning with January of 1942 and annual bound volumes of the 
decisions will be available through the Superintendent of Documents, 
Washington, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of VALENTINE S. HorrMAN and DwiGuTt N. Dupo, 
doing business under the firm name and style of HorrMAan & Dupo, under Sec- 
tion 8c (15) (A) of Public Act No. 10, 73d Congress, as amended and as re- 
enacted and amended by the Agricultural Marketing Agreement Act of 1937, 
relating to Order No. 27, order regulating the handling of milk in the New 
York Metropolitan Marketing Area. Before the Secretary of Agriculture. 
D. No, 27-24. 









SUPPLEMENTAL ORDER 






Pursuant to the petitioner’s written.consent dated April 29, 1942, 
and filed on May 7, 1942, the document entitled “Statement of Case, 
Findings of Fact, Conclusions, and Ruling of the Secretary” signed 
and issued herein on July 29, 1941, is hereby modified as follows, so as 
to confine the force and effect of such document to the months of May, 
June, and July 1940: 

All references, statements, findings, conclusions, and rulings per- 
taining to the month of August 1940 are eliminated. 
Done at Washington, D. C., this 9th day of May 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[sEAL | 










(S) Grover B. Hit 


Acting Secretary of Agriculture 
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UNITED STATES DEPARTMENT OF AGRICULTURE 






In the Matter of the Petition of Propucers Cooperative, INc., under Section Se 
(15) (A) of Public Act No. 10, 73d Congress, as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937, relating to 
Order No. 27, order regulating the handling of milk in the New York Metro- 

politan Marketing Area. Before the Secretary of Agriculture. D. No. 27-26. 












SUPPLEMENTAL ORDER 






Pursuant to the petitioner’s written consent dated April 29, 1942, 
and filed on May 7, 1942, the document entitled “Statement of Case, 
Findings of Fact, Conclusions, and Ruling of the Secretary” signed 
and issued herein on July 29, 1941, is hereby modified as follows, so 
as to confine the force and effect of such document to the months of 
May, June, and July 1940: 








357 





358 AGRICULTURE DECISIONS A. D. 126 


All references, statements, findings, conclusions, and rulings per- 
taining to the month of August 1940 are eliminated. 
Done at Washington, D. C., this 9th day of May 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[sEAL | (S) Grover B. Hitz 
Acting Secretary of Agriculture 


(A. D. 126) 


UNITED STATES OF AMERICA 
3EFORE THE SECRETARY OF AGRICULTURE 
CE-A Docket No. 17 


SECRETARY OF AGRICULTURE, Complainant v. ELMER C. KIMBALL, Respondent. 

Notice and Order, 

The order entered in this proceeding on August 26, 1940, directed 
all contract markets to refuse Elmer C. Kimball all trading privileges 
thereon until further notice by the Secretary of Agriculture. Elmer 
C. Kimball has filed a petition praying that his trading privileges on 
contract markets be restored and the Agricultural Marketing Admin- 


istration of the Department of Agriculture has offered no objection 
to the restoration of his trading privileges. Upon examination of 
the record in this proceeding, respondent’s petition and the recom- 
mendation of the Agricultural Marketing Administration, it is deter- 
mined that the trading privileges of Elmer C. Kimball should be 
restored. 


NOTICE 


All contract markets are hereby notified that Elmer C. Kimball 
may be granted trading privileges by contract markets on and after 
the date of this notice. 

ORDER 


_ Ir Is Orprrep that a copy hereof be sent by registered mail to the 
respondent and to each contract market. 
Done at Washington, D. C., this 23rd day of May 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[ SEAL | (S)- Grover B. Hitt 
Assistant Secretary of Agriculture 





COMMODITY EXCHANGE ACT 


(A. D. 127) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
CE-A Docket No. 31 


SECRETARY OF AGRICULTURE, COMPLAINANT y. Ray E. SruartT, RESPONDENT. Pro- 
ceedings, Findings of Fact, Conclusions and Order. 


PROCEEDINGS 


On April 17, 1942, a complaint was issued by the Assistant Secre- 
tary of Agriculture pursuant to the Commodity Exchange Act (7 
U. S. C. 1940 ed. 1), against Ray E. Stuart, of Freeport, Illinois, 
the respondent. 

The complaint alleged that Ray E. Stuart, during the years 1940, 
1941 and 1942, while engaged in business as a futures commission 
merchant and registered as such with the Secretary of Agriculture 
under the provisions of the Commodity Exchange Act and acting as 
a correspondent or agent of a clearing member of a contract market, 
did willfully make and cause to be made misleading and false reports 
and statements, concerning contracts for the future delivery of com- 
modities, to customers; willfully attempted to and did deceive cus- 
tomers in regard to such contracts and acts of agency performed 
with respect to such contracts; willfully defrauded customers of 
funds which were deposited in order to margin and guarantee their 
trades and which resulted from their trades in commodities for fu- 
ture delivery; bucketed the orders of customers for the purchase or 
sale of commodities for future delivery on or subject to the rules of 
contract markets; failed to keep accurate records with respect to such 
trades and gave false information to representatives of the Depart- 
ment of Agriculture with respect to trades in commodities for future 
delivery on or subject to the rules of contract markets. 

A copy of the complaint was served on the respondent by regis- 
tered mail on April 23, 1942, and a hearing was set for May 6, 1942, in 
Chicago. 

On April 23, 1942, Ray E. Stuart, the respondent, executed a 
document entitled “Admission of Facts, Waiver of Hearing, and 
Consent to Order”, in which he acknowledged receipt of a copy of 
the complaint in this proceeding; admitted the allegations contained 
therein; waived a hearing on the complaint and consented to the 
entry, without further notice to him, of an order by the Secretary 
of Agriculture directing all contract markets to deny him trading 
privileges for such period of time as the Secretary of Agriculture 
may determine, and revoking his registration as a futures commis- 
sion merchant. 
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FINDINGS OF FACT 


1. Ray E. Stuart, the respondent, is an individual who during the 
years 1940, 1941, and 1942, has been registered with the Secretary 
of Agriculture as a futures commission merchant under the pro. 
visions of the Commodity Exchange Act and has engaged in busi- 
ness as a futures commission merchant under the name and style of 
R. E. Stuart & Company, at Freeport, Illinois. 

2. During the years 1940, 1941, and 1942, the respondent received 
orders from various customers and accepted funds from these cus- 
tomers to margin transactions in contracts for the future delivery 
of grains, on and subject to the rules of the Board of Trade of the 
City of Chicago, a contract market designated as such by the Secre- 
tary of Agriculture. 

3. The transactions in grain futures contracts executed for the 
account of the respondent’s customers on the Board of Trade of the 
City of Chicago during 1940, 1941 and 1942 were made through firms 
which during the periods referred to were clearing members of 
the Chicago Board of Trade, and the respondent during this time 
was a correspondent or agent of these firms. 

4. During the period from November 20, 1940, to February 1942, 
the respondent entered orders for the purchase and sale of commodi- 
ties for future delivery on and subject to the rules of the Board of 
Trade of the City of Chicago for his own account in the accounts 
of customers without the knowledge or consent of the customers, 
thereby using the customers’ funds to margin and guarantee the 
trades of the respondent. These trades were made in the accounts 
of Lorena Medeke, Edna Althof, Mrs. Raymond Young, and Heiko 
Greenfield, and as a result of these trades, the funds on deposit with 
the respondent for these parties were completely dissipated. 

5. The respondent, while a correspondent of a member firm of a 
contract market, in connection with orders to make and the making 
of futures contracts for commodities named in the Commodity Ex- 
change Act on contract markets, which contracts may be used for 
hedging or determining the price basis of transactions in interstate 
commerce in the commodities involved, on April 22, 1941, and vari- 
ous dates thereafter, including April 26, September 15, September 
22, October 8 and 14, November 22, 28, and 29, December 4, 9, and 
13, 1941, and February 26, 1942, bucketed such orders and confirmed 
the execution thereof to various customers including Mrs. Raymond 
Young, Lorena Medeke, Edna Althof, and Heiko Greenfield when, 
in fact, the orders were not executed on a contract market but were 
held by the respondent for his own account. 

6. The respondent from April 22, 1941, to February 26, 1942, con- 
ducted an office and place of business at Freeport, Illinois, for the 
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purpose of soliciting or accepting orders for the purchase or sale 
of commodities for future delivery and conducting deals in commodi- 
ties for future delivery that could be used for hedging or determining 
the price basis for such transactions in interstate commerce and exe- 
cuted or consummated such orders, contracts, or dealings otherwise 
than by or through a member of a contract market. 

7. The respondent, during the times hereinbefore mentioned, de- 
livered for transmission through the mail or in interstate commerce 
by other means of communication, confirmations of the execution of 
and reports of the price of contracts of sale of commodities for 
future delivery, on or subject to the rules of the Board of Trade of 
the City of Chicago, when such contracts were not made on or 
through a member of, a Board of Trade which had been designated 
by the Secretary of Agriculture as a-contract market. 


CONCLUSIONS 


Based upon the foregoing facts it is concluded that the respondent 
willfully made and caused to be made misleading and false reports 
and statements concerning orders to make and the making of con- 
tracts of sale of commodities for future delivery made or to be 
made on or subject to the rules of a contract market; attempted to 
and did deceive customers in regard to such contracts and acts of 
agency performed with respect thereto; defrauded customers of 
funds deposited to margin and guarantee their trades in commodities 
for future delivery and of funds resulting from such trades; bucketed 
orders for the purchase and sale of commodities for future delivery 
on and subject to the rules of contract markets; all in violation of 
Section 4 (b) of the Commodity Exchange Act. The respondent, 
in addition thereto, conducted an office and place of business for the 
purpose of soliciting or accepting orders for the purchase or sale of 
commodities for future delivery that could be used for hedging or 
determining the price basis of transactions in such commodity in 
interstate commerce and executed or consummated such orders, con- 
tracts, or dealings otherwise than by or through a member of a con- 
tract market, in violation of section 4 (h) (1) of the Commodity 
Exchange Act; transmitted through the mails confirmation of the 
execution of and reports of the price of contracts of sale of commodi- 
ties for future delivery on or subject to the rules of a contract market, 
when such contracts were not made on or through a member of a 
Board of Trade which had been designated by the Secretary of 
Agriculture as a contract market, in violation of Section 4 of the 
Commodity Exchange Act. For these violations the respondent 
should be denied trading privileges on contract markets and his 
registration as a futures commission merchant under the provisions 
of the Commodity Exchange Act should be revoked. 
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ORDER 


Ir Is Orverep that all contract markets refuse Ray E. Stuart all 
trading privileges thereon for a period of five years beginning on 
the effective date of this order. 

Ir Is Furtuer Orverep that the registration of Ray E. Stuart as 
a futures commission merchant be, and the same hereby is, revoked. 

Ir Is Furruer Orperep that a copy hereof be sent by registered 
mail to the respondent and to each contract market and that this 
order shall be effective ten days after its date. 

Done at Washington, D. C., this 28rd day of May, 1942. 

Witnese may hand and the seal of the Department of Agriculture. 

[ sax | (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture 
under the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 


(A. D. 128) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
CE-A Docket No. 29 


SECRETARY OF AGRICULTURE, Complainant v. Paut A. NeExson, Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


On June 13, 1941, the Under Secretary of Agriculture issued a 
complaint under the Commodity Exchange Act (7 U. S. C. 1940 
ed. 1) against Paul A. Nelson, the respondent. It was alleged that 
respondent had acted as a floor broker for more than two years 
before registering with the Secretary in May 1940, and had taken 
the other side of his customer’s wheat futures orders, without the 
customer’s consent, through cross trades with seven other brokers, in 
57 instances in February 1940. A hearing was set for June 26 in 
Chicago, and respondent was given 15 days to answer. On June 18, 
a copy of the complaint was served by registered mail on respondent, 
with a letter in which the referee, to allow time to answer, postponed 
the hearing to July 17. 

Respondent filed an answer on June 28, asking for an early hear- 
ing and denying that he had violated the act or rules of the Board of 
Trade. He said his failure to register was due to his belief that, 
trading for only one house, he was not required to register. He 
denied that he had ever been in a transaction involving a cross trade, 
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and that any of the 57 instances involved simultaneous trades; in- 
stead, the trades were minutes or hours apart. He said that he exe- 
cuted Fenner & Beane orders for over 6,300,000 bushels of wheat fu- 
tures during the month involved, and that it is no wonder he bought 
of and sold to the same individual in many instances. He attached 
affidavits by the seven brokers, in which each averred, in identical 
language, that he never crossed a trade, that his trades with re- 
spondent were in accord with the act and Board of Trade rules, and 
“that no wheat trade was ever made at any time simultaneously with 
the said Paul A. Nelson or within a period of time which even might 
give suspicion of it being a simultaneous trade or so called ‘cross 
trade’ ”. 

The hearing was held in Chicago on July 17-21, 1941, before Jack 
W. Bain, the referee. Charles W. Bucy, Office of the Solicitor, De- 
partment of Agriculture, appeared as counsel for the Government, 
and James J. Coughlin, Chicago, as counsel for the respondent. 

On the question of failure to register, the evidence is not conflict- 
ing. Respondent conceded that, from September 1937 to May 1940, 
he executed trades as broker for one clearing member of the Board of 
Trade, for which he was paid brokerage, and executed trades for 
himself which he cleared through two other clearing members. He 
testified that he did not read the regulations regarding registering, 
but thought, in accordance with the prevalent view around the Board 
of Trade, that he did not have to register, as he filled orders for only 
one house. When he asked Mr. Fitz, head of the Chicago office of 
the Commodity Exchange Administration, Fitz told him he was not 
subject to registration, but he had not told Fitz he traded for him- 
self as well as for Fenner & Beane, and cleared through other houses. 
When he discovered he should register, he did so. It is clear that 
respondent should have registered as early as September 1937. Had 
he bothered to read the statute and the regulations applicable to his 
business, or to disclose all the facts to Mr. Fitz when he asked advice, 
it is not likely that he would have remained so long in ignorance of 
registration requirements. 

The evidence concerning alleged cross trades and customer’s orders 
is quite different. Through 11 witnesses, the Government introduced 
numerous trading cards and other records of various firms concerning 
wheat futures transactions on the Chicago Board of Trade. The 
official quotations of the Board of Trade, showing prices at which 
the July wheat future sold in February 1940, were not physically 
introduced in evidence, because the only copy of that record is used 
frequently in Chicago, but it was agreed that it might be referred 
to, and would be made available at any time it was required in this 
proceeding. The Government then introduced, as Government’s 
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Exhibit 26, a tabulation prepared from the records already in evi- 
dence, by William T. Buster, an investigator for the Commodity 
Exchange Administration. This showed 57 instances in which 
respondent had, during February 1940, bought or sold 1940 July 
wheat futures for Fenner & Beane, and on the same day had made, 
for his personal account, opposite trades in like quantities, at the 
same prices, with the same traders. For example, it appears from 
item 1 of the tabulation that, on the Chicago Board of Trade, on 
February 1, 1940, respondent, for Fenner & Beane, sold 5,000 bushels 
of Chicago July wheat, at 9314 cents per bushel, to P. J. Barrett, 
and, for himself, bought 5,000 bushels of such wheat, at 9314 cents 
per bushel, from P. J. Barrett. Fenner & Beane cleared its sale 
of wheat, I. P. Skolly cleared respondent’s purchase of wheat, and 
O. S. Nickels & Company cleared Barrett’s purchase from respondent 
for Fenner & Beane and sale to respondent for respondent’s account. 
Item 2 shows a purchase by respondent for Fenner & Beane and a 
corresponding sale by respondent for himself, and so on down 
through all 57 items. Respondent’s purchases and sales were made 
with seven different traders, who cleared their trades through various 
houses. Their trades were all for their personal accounts, rather 
than for accounts of customers. Respondent cleared his personal 
trades through either T. P. McGuire or I. P. Skolly. 

Respondent pointed out that, in some instances, the quantities 
shown as bought or sold on Fenner & Beane orders were not those on 
the orders involved, i. e., where the tabulation shows 5,000 bushels 
bought for Fenner & Beane, Fenner & Beane’s order may have been 
to buy 10,000 or 50,000 bushels, in which case the 5,000 shown bought 
may have only partially filled the order. Pursuant to agreement, 
after the hearing the Government prepared and filed, as Government’s 
Exhibit 26A, a tabulation showing data as to the Fenner & Beane 
order in each instance. 

Mr. Buster, after outlining his experience in the grain futures 
business, testified that he had investigated respondent’s trading in 
February 1940, and had prepared the tabulation, Government’s 
Exhibit 26, from records of various Board of Trade members, all of 
which records were in evidence. He identified the exhibits from 
which the data for item 7 had been taken. He said that the sale of 
25 July wheat to Fenner & Beane and the purchase of 20 from Skolly, 
both at 98 cents, were shown on opposite sides of the same card of 
Weis, which indicated almost simultaneous transactions, and that, on 
the Board of Trade quotations for that day, the price of 98¢ 
appeared only once, with a lower price appearing three minutes later, 
so that respondent’s purchase and sale with Weis must have occurred 
within three minutes, if they were not simultaneous. Fenner & 
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Beane’s records show respondent’s purchase of 20 was for a Fenner 
& Beane customer, and Skoliy’s records show his sale of 20 was for 
his personal account. Buster also identified the records, by exhibit 
numbers, from which he prepared item 13, and said the same pro- 
cedure was used for all 57 items. The purchase and sale by the 
intermediate broker appeared in sequence on his trading cards, and 
in the majority of instances, on the same card. The broker would 
consider these as scratch trades (purchase and sale the same day at 
the same price, not necessarily with the same party), for clearing 
which he would pay 10¢ for each 5,000 bushels. From a trading 
card, a broker’s position long or short cannot be determined. Item 
18 the records show to have been an “out” trade. 

On cross-examination, Buster said it was possible for trades such 
as those shown to occur accidentally, but, after his investigation, he 
did not consider these as such. His appraisal of what occurred as to 
items 28 and 29, from the way trades are carded, is that respondent 
bought 15 in the open market and “got a name” from Weis on the 
other 10 he had to buy. It is possible respondent was trying to buy 
at 10214¢, and had some of his own to sell, and, to facilitate his get- 
ting the wheat ordered, offered 10 or 15 at the same time he bid for 
10 or 15, but if Weis then took both bid and offer, he made a cross 
trade. It happens that an active scalper has wheat bought and sold 
at the same price with the same broker. On the cards, this would 
look like a cross trade, but it would not happen consistently with the 
same people. 145 brokers traded in July wheat on February 20, 
1940, but relatively few professional traders (as distinguished from 
brokers who execute orders for customers only) stay all day in the 
center of the pit where July wheat was then being traded, and a 
broker like respondent would have the majority of his trades with 
relatively few professional traders. From the positions of the trades 
and changes appearing on Latimer’s card, and the general pattern of 
trading, it is Buster’s judgment that, as to item 51, respondent sold 
Latimer 10, and later asked him to change it to 35 bought (by Lati- 
mer) and 25 sold. It is possible, but not probable, that Latimer 
bought 35, the market turned, and Latimer then sold 25 back. With- 
out the intent to sell back when buying, there would be no cross trade, 
although on the cards there might seem to be one. The records in 
evidence do not show the time trades were made; a trade could have 
been made at any time its price appears in the quotations. The posi- 
tions of trades on the cards, price quotations, price movements, and 
consistency of these trades with the same people are factors on which 
Buster based his conclusions that respondent’s trades for himself and 
for his customer were approximately simultaneous. 

Respondent’s defense was not that the trades shown on the tabula- 
tion had not been made, but that there was no cross trade or giving 
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of a name, the purchase and sale with the intermediate trader not 
having been simultaneous, related, or prearranged, but having been 
made openly, in the pit, at different times, it just happening, in the 
regular course of business, that in those instances wheat was bought 
and sold with the same trader. 

Joshua J. D. Derry, a Fenner & Beane partner who had been called 
by the Government to identify some records and testify that respond- 
ent had not been given consent to take the other side of Fenner & 
Beane orders, was called by respondent, and testified that respondent 
had been a satisfactory broker for Fenner & Beane since 1933, but 
had not traded for them since these charges were filed, and probably 
would not be reemployed by them if found guilty of the charges. 

Edward J. Keeley, head broker for Fenner & Beane and Faroll 
Brothers, testified that he, from the top of the pit where the active 
options are traded, flashes or signals Fenner & Beane orders to re- 
spondent, in the center of the pit where the off option is traded, when 
Mr. Spinney is out of the pit. About 20 men who regularly trade in 
the center see the flashes and would see respondent get a name if he 
did so. Keeley would also see it, as he watches respondent execute 
flashed orders. He never saw respondent do anything not above 
board. It frequently happens, in executing Fenner & Beane orders, 
that a broker will have wheat bought and sold with the same broker 
at the same price, and this would look like a cross trade on the cards. 
For instance, Keeley had such a trade two days before with Ed Green, 
and one four months before with Henry Wolfe. In a fast market, 
Keeley could hit (make trades with) seven men in one second. Ona 
larger order, he would make five or six trades, and then card them 
as he recalled them, not necessarily in the order made. On cross 
examination, he said that, in executing small orders, he cards the 
trade as soon as he makes it. Most of respondent’s orders are not 
flashed, and other brokers cannot see whether he executes these in 
the open or gets a name. Occasionally, but not often, a broker will 
offer his own wheat to try to help get off an order to buy wheat. 

Peter B. Carey, vice president and former president of the Board 
of Trade, testified that he trades for himself in the center of the pit 
near Nelson, that Nelson is alert and capable, that he never saw 
Nelson get a name, and that almost every day he, Carey, has trades 
with the same broker at the same price, about which one who 
wanted to: could assume the worst. On cross examination, he said 
that an offer to buy and sell at the same time is legitimate under the 
rules, and that a broker with an unexecuted order for 5,000 bushels 
near the close might offer to buy and sell the five at the same time. 
Yo help him out, another broker might take both trades, as the other 
~broker might want to do the same thing some time. This might 
happen frequently. . 
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Thomas J. Friel testified that he trades for himself in the center 
about three feet from respondent, has made many trades with him, 
and has never given him a name. He sees the flashes, and would 
know it if respondent executed only part of such an order. He, Friel, 
hundreds of times has trades at the same price with the same broker, 
without prearrangement. He was in Mexico City in February 1940. 

Much of the testimony of respondent and the seven intermediate 
traders consisted of statements regarding various phases of the 57 
items. There was no claim that anyone remembered specific trades 
made a year and a half before the testimony was given; so the state- 
ments were largely of what must or might have happened in specific 
instances, rather than of what they knew did happen. Such testimony 
would be difficult, if not impossible, to summarize, and no attempt 
will be made to outline it as it applied to each item. 

The seven intermediate traders were Patrick J. Barrett, Martin T. 
McDonough, Morris Weis, Joseph E. Griffin, Fred Spinney, William 
F. Melican, and M. E. Latimer. Each of them testified. According 
to them, and to respondent, all purchases and sales involved were 
made in the pit, openly, so that any broker could have taken them. 
All of them traded in the center of the pit, near respondent. There 
was no connection between the purchase and the sale, no prearrange- 
ment, no agreement to sell back any part of what was bought. There 
was no giving of a name or cross trade. The traders never saw 
respondent ask for a name. All agreed, in general, that there must 
be some prearrangement in a cross trade, and that, without this ele- 
ment, a purchase and sale of wheat with the same person, at the same 
time, at the same price, is not a cross trade. So, they would say, if 
broker A would offer to buy and sell wheat at the same time, at the 
same price, in the pit, and broker B would take both the purchase 
and the sale, simultaneously, there would be no cross trade or giving 
of a name unless A and B had agreed beforehand that they would 
do just what they did. McDonough, Spinney, Melican, and Latimer 
said that a broker might offer and bid for wheat at the same time 
and price, and another broker might take both bid and offer, without 
prearrangement, and that this could have happened in their trades 
with respondent. Latimer said he had done this, and that it happens 
very frequently, all day long. Griffin said he would not take both 
an offer and a bid to help another broker get off an order, but Melican 
said a broker would take both purchase and sale to help another 
broker, Barrett said he would do that for respondent, and McDonough 
said a broker will invariably sell back a part of what he has bought 
from another broker who wants it back. Barrett, McDonough, Weis, 
Spinney, and Melican said that their references to simultaneous and 
cross trades in their affidavits had reference only to prearranged 
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trades, and not to simultaneous or almost simultaneous trades made 
in the pit without prearrangement. 

In addition to testifying as to flash and limited orders, executing all 
orders openly in the pit, lack of any connection between his purchases 
and sales with the intermediate traders, what constitutes a cross trade, 
and the like, Mr. Nelson went into numerous details regarding trades 
shown on various records in evidence. He said brokers seldom offer 
and bid at the same time, and he does not remember ever having done 
so. According to the price quotations, his trades with Weis in item 
13 had to be made either at the same time or 30 seconds apart. Accord- 
ing to the records, he made all transactions involved in items 22, 23, 
and 24,and made a sale of 10 wheat not involved in the items, within 
30 seconds, during which time the price fluctuated 14¢. The records 
show that item 18 was an out trade. That means, Nelson’s card 
showed the purchase from Bache on a Fenner & Beane order, but there 
was no corresponding sale to Fenner & Beane shown on Bache’s 
records. In such a situation, Nelson is said to be out the trade. This 
results from unavoidable error. Nelson having reported to Fenner & 
Beane that the trade was made, and they probably having so reported 
to their customer, Nelson was responsible for the trade. He does not 
remember this instance, of course, but, in accordance with the way 
out trades are always adjusted, he must have remembered buying from 
Weis, and then have conferred with Weis. This usually occurs on the 
following day, but the records indicate that this error was discovered 
and corrected on the day it was made. Respondent and Weis then 
apparently agreed, in order to give the customer the name to which 
he was entitled on the trade, that Weis would card a sale to Fenner & 
Beane and a purchase from Nelson (clearing through McGuire), 
and Nelson would card a sale (through McGuire) to Weis (through 
Bache). Either broker may assume the profit or loss resulting from 
such a situation, but they usually agree to split it. This sort of pro- 
cedure leaves the broker, to some extent, on the other side of a cus- 
tomer’s trade, but it is the way to settle unavoidable errors. In this 
case, Nelson could have carded a sale for his personal account direct 
to Fenner & Beane, but that would have made him principal and agent 
in the same transaction. To avoid making such a cross trade, the 
described method of settlement was used. 

The testimony given by the traders shows that, in their eagerness 
to help a brother broker by denying that there had been anything 
wrong, they were, to say the least, careless in their statements. Those 
who were asked admitted that they did not mean all they had said in 
their affidavits. Their testimony that some of their trades with re- 
spondent might, although not prearranged, have been simultaneous, 
or approximately so, casts doubt upon their uniform insistence that 
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the trades were entirely unrelated. Weis testified that his purchase 
and sale in item 18 was made openly in the pit, but the records and 
respondent’s testimony show otherwise. Even after describing what 
happened in item 18, the out trade, which includes precisely what the 
brokers described as a cross trade or giving a name, respondent reit- 
erated that all his trades were made in the pit, open to any taker. It 
seems rather odd that respondent should have felt that he could not 
have taken, directly, the trade for which his (or Weis’s) mistake left 
him responsible, but could take it indirectly by getting a name from 
Weis. The only real difference resulting is that, by getting the name, 
the error was not made known to Fenner & Beane and their customer. 
This would not legalize the cross trade with Weis. 

It is apparent that the concensus of the brokers who testified is 
that there is nothing wrong with a simultaneous purchase and sale, 
or a purchase and a sale back almost simultaneously, to help a brother 
broker execute an order, with the same person at the same price, so 
long as the trades were made in the pit and had not been planned in 
advance by the participants. Just why they feel that absence of 
prearrangement legitimizes a transaction which leaves at least one 
of the parties as he was before, is unexplained. Even if it were to 
be assumed, however, that 56 of the 57 pairs of transactions with inter- 
mediate traders were not in violation of section 4c (A) of the statute, 
there remain the admitted out trade and the uncontradicted fact that 
respondent’s activities resulted in his having, as principal, personal 
trades directly opposite to those he executed, as agent, for Fenner & 
Beane customers in 57 instances in one month, involving 220,000 
bushels bought for customers, and 190,000 sold. Each instance re- 
sulted from his having a purchase and a sale with one of seven brokers. 
This happened too often to be accidental. 

Within the time allowed after the close of the hearing, the Gov- 
ernment filed a suggested order recommending suspension of re- 
spondent’s trading privileges for a year, and the respondent filed 
one recommending dismissal of the complaint. In a memorandum 
brief, respondent alleged that his failure to register was not in bad 
faith, and that the only evidence of cross trades consisted of mere 
inferences which are insufficient to overcome the presumption of 
innocence applicable where the charges involve fraud. 

Before the referee’s report was filed, respondent’s registration as 
floor broker for 1941 expired. 

The referee’s report, containing the foregoing summary of the evi- 
dence, proposing the findings and conclusions herein, and recom- 
mending denial of respondent’s trading privileges for a year, was 
served on February 6, 1942. Respondent excepted, claiming the 
evidence does not warrant the proposed findings, conclusions, and 
467638—42—-VOL. I, no. 5——-2 
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order. Oral argument was not requested, the case being submitted 
on written briefs. 

In his briefs, respondent alleges confusion, mistakes, partisanship, 
and improper acts by various Department employees. He says that 
there are only presumptions of guilt and suppositions, not evidence, 
to support the Government’s case. According to him, all the evi- 
dence is in his favor, the brokers who testified being the only ones 
who really know what happened, and their testimony is unimpeached. 
These contentions are answered in a brief filed by the Government. 
The record does not support respondent’s allegations. It does sup- 
port the findings and conclusions and authorizes imposition of a 
penalty. As it is felt that certainty of punishment is a more effective 
means of law enforcement than severity of the penalty, the denial of 
trading privileges will be for ninety days instead of for the year 
recommended. 


FINDINGS OF FACT 


1. Paul A. Nelson, of Chicago, Illinois, the respondent, as broker, 
continuously from September 1937 to June 1941, in Chicago, made 
contracts on The Board of Trade of the City of Chicago, a contract 
market, for the future delivery of wheat, for Fenner & Beane, I. P. 
Skolly, and T. P. McGuire, clearing members of the Board of Trade. 
His executions for Fenner & Beane, for which he received brokerage, 
were on orders from customers of Fenner & Beane. His executions 
for Skolly and McGuire were for his personal accounts carried with 
them. 

2. Respondent did not register as a floor broker with the Secre- 
tary of Agriculture until May 1940, when he registered for the year 
1940. He later registered for the year 1941. 

3. Before May 1940, respondent did not think his activities made 
him subject to registration requirements for floor brokers. 

4. Contracts for future delivery of wheat on The Board of Trade 
of the City of Chicago may be used for hedging transactions in 
wheat in interstate commerce. 

5. On February 17, 1940, respondent and Morris Weis agreed 
to and did, without open outcry in the pit, enter on their trading 
cards a simultaneous purchase and sale of 5,000 bushels of wheat 
for future delivery in July, at $1.01 per bushel, on the Board of 
Trade of the City of Chicago, respondent’s purchase to clear through 
Fenner & Beane and his sale through T. P. McGuire, and both the 
purchase and sale of Weis to clear through J. S. Bache & Company, 
a clearing member of the Board of Trade. 

6. In the transaction mentioned in Finding 5, respondent’s pur- 
chase was for a customer of Fenner & Beane, which firm was re- 
spondent’s employer and customer; respondent’s sale was for his own 
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personal account; and both purchase and sale by Weis were for the 
personal account of Weis. Respondent did not have the consent 
of Fenner & Beane, nor of Fenner & Beane’s customer, to become 
the seller on their order to buy the wheat. 

7. In the transaction mentioned in Finding 5, respondent made 
a cross trade, and, through the cross trade, knowingly and will- 
fully and without prior consent became the seller in respect to his 
customer’s buying order. 

8. On 56 other occasions in February 1940, respondent made a 
purchase and sale of the Chicago July wheat future with another 
trader, respondent executing one side for Fenner & Beane as Fenner 
& Beane’s broker, and the other side for his own personal account, 
with the result that respondent, knowingly and willfully and without 
prior consent, through the intermediate trades, became the seller on 
the customer’s buying order or the buyer on the customer’s selling 
order. 

9. In each of the 56 occasions mentioned in Finding 8, the other 
trader involved was either Patrick J. Barrett, Martin T. McDonough, 
Morris Weis, Joseph E. Griffin, Fred Spinney, William F. Melican, 
or M. E. Latimer, and both purchase and sale by such other trader was 
for such trader’s own personal account. Each of the transactions was 
made either in the manner outlined in Finding 5, or by simultaneous 
or almost simultaneous purchase and sale in the pit, either with or 
without prior arrangement between the two participants. 


CONCLUSIONS 


The record shows that, for more than two years, respondent acted as 
a floor broker without registering as such, in violation of Section 4e 
of the Commodity Exchange Act. It shows also that, through trans- 
actions of the type declared unlawful by section 4c (A) of the act, he 
willfully and knowingly took the other side of his customer’s orders, 
without prior consent, in violation of section 4b (D). The fact that 
the customer’s trades got into respondent’s account by passing through 
another trader, instead of going direct, did not alter the results ob- 
tained, but only served to conceal them. For his violations of the act, 
respondent’s trading privileges on contract markets should be sus- 
pended for ninety days. 

ORDER 

Ir Is Orperep that all contracts markets refuse the respondent, Paul 
A. Nelson, all trading privileges thereon for a period of ninety days, 
beginning on the effective date of this order. 

Ir Is FurrHer Orperep that a copy hereof be sent by registered mail 
to the respondent and to each contract market, and that this order 
shall become effective 10 days after its date. 
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Done at Washington, D. C., this 25th day of May, 1942. 
Witness my hand and the seal of the Department of Agriculture. 


[ SEAL] 
(S) Grover B. Hix 


Assistant Secretary of Agriculture 


(A. D. 129) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Agricultural Marketing Service, P. & S. 
Docket No. 1404 


SECRETARY OF AGRICULTURE, COMPLAINANT, v. NORFOLK Horse AND MULE COMMISs- 
SION SALES COMPANY, RESPONDENT. Tentative Order.* 


PROCEEDINGS 


On or about July 15, 1941, the respondent, Norfolk Horse and Mule 
Commission Sales Company, of Norfolk, Nebraska, filed with the 
Agricultural Marketing Service a new schedule of rates and charges, 
designated as Tariff No. 4, to be effective on and after August 2, 1941, 
with respect to its stockyard, market agency, and dealer activities. 
The present proceedings were instituted pursuant to Titles III and 
IV of the Packers and Stockyards Act, 1921, as amended (7 U.S. C. 
1940 ed. §§ 181-231), for the purpose of determining the lawfulness 
of the proposed new rates and the adequacy of the books and records 
kept by the respondent. An Order of Inquiry, Order of Suspension, 
and Notice of Hearing, signed by the Assistant Secretary of Agri- 
culture, was issued on July 31, 1941, for the purpose of giving notice 
of the scope and nature of the proceedings and to suspend the opera- 
tion of the proposed new tariff for a period of 30 days. On August 
29, 1941, the effective date of the proposed new rates was suspended 
for an additional period of 30 days. The rates became effective at 
the end of the period of suspension and during the process of this 
proceeding. 

A hearing on the matters to which the inquiry had been directed 
was held at Norfolk, Nebraska, on August 25, 1941. Ben H. Davis, 
un examiner designated by the Secretary of Agriculture, conducted 
the hearing. J. J. Curry, Office of the Solicitor, Department of 
Agriculture, appeared for the Department, and Frederick M. Deutch, 
of Norfolk, Nebraska, appeared for the respondent. Two witnesses, 
C. B. DeWitt, an Agricultural Marketing Service accountant, and 


*No exceptions having been filed, this decision become final by its own terms on April 
28, 1942. It did not reach the printer in time for publication in the April issue of the 


“Agriculture Decisions.” 
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Otto Emrich, owner of the respondent company, were called by the 
Government. The respondent did not call any witnesses, but did 
cross-examine those called by the Government. 12 exhibits, con- 
sisting of accountant’s reports, other financial data, and various 
record forms used in the respondent’s business, were introduced 
through the witnesses. Copies of the financial statements introduced 
as exhibits had been furnished to the respondent prior to the date 
of the hearing. 

There are no controversial questions of fact presented in the testi- 
mony or the suggested findings submitted by the attorneys for the 
Government and the respondent. However, different opinions have 
been expressed as to the conclusions which can be legally drawn from 
the facts presented. The differences of opinion will be given con- 
sideration as a part of the statement of the conclusions to be made 
on the findings of fact, which follow. 

















FINDINGS OF FACT 







General nature of respondent’s business 





The respondent company, which is owned in its entirety by Otto 
Emrich, furnished stockyard services at Norfolk, Nebraska. Its 
services are performed at a stockyard which has been ascertained by 
the Secretary of Agriculture to be a stockyard as that term is defined 
in Title III of the Packers and Stockyards Act, and has been posted 
as such. The services rendered by the respondent consist primarily of 
selling livestock belonging to others and also livestock which he owns 
himself. Livestock is sold through a system of open competitive bid- 
ding. Sales are conducted at the market two days each week. Owners 
bring livestock to the market and place it in the custody of the 
operator, who conducts the sale of it for a fee at auction, before the 
congregated prospective purchasers. Incident to the furnishing of 
selling services, the respondent maintains and operates a stockyard 
for the marketing of livestock. The respondent supplies the follow- 
ing services at the stockyard: yardage, roaching, supplying halters, 
leasing of equipment for private sales, feeding, bedding, insurance, 
brand inspection, and health inspection. Posted rates are charged 
for these services. The respondent also operates as an order-buyer 
on the market, for which service the rate set forth in its tariff is 
charged. Buying and selling on the market for its own account are 
also activities of the respondent. To cover these various activities, 
the respondent is registered, pursuant to the Packers and Stockyards 
Act, as a dealer and as a market agency. 

The market is essentially of a local nature; that is, it draws its 
patrons from a territory within a radius of approximately 50 miles 
of its location. The consignments of livestock handled at respond- 
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ent’s market are usually small. Six or seven head is the average 
size; occasionally 40 or 50 head will come in one lot. 

Most of the consignments arrive on the day of the sale, are identi- 
fied on the records, and, unless a delay is requested by the owner, 
are driven into the ring for sale in the order in which they arrived 
at the yard. Mr. Emrich makes the first bid when livestock is 
offered in the ring by the auctioneer. This practice is followed in 
order to prevent the bid from beginning inordinately low, and thus 
saves time between the first and the sale bids. The owner of the 
livestock is privileged to declare a “no sale” after any bid and thus 
retain ownership. If no bid other than that of Mr. Emrich is made 
and the owner does not declare “no sale”, the livestock becomes the 
property of the respondent at the amount of his opening bid. Live- 
stock, so procured, becomes a part of the trading account of the 
respondent and is normally sold in the ring at a later date for the 
account of the respondent. 

Livestock sold in the normal course of competitive bidding is driven 
back to the pens and there held for the purchasers. Cash transac- 
tions predominate at the market. Approximately one-half of those 
who sell receive payment on the day of the sale. The remaining 
sellers receive payment on the next business day following the sale. 
Approximately 90 to 95% of the buyers pay for their purchases on 
the day of the sale. 


Property devoted to services rendered by the respondent 


The premises occupied by the respondent’s business consist of two 
brick buildings, formerly used by a tractor assembly plant, and seven 
or eight acres of land upon which pens have been erected. The re- 
spondent has a leasehold interest in the land and buildings which 
began in 1936 and extends until 1946. The consideration given for 
the lease-hold interest was the payment of $125 per month for the 
first five years and $150 per month for the last five years. Recently 
the lease was extended to cover a small adjacent tract of land for 
which $250 per annum is paid. 

Additional equipment, consisting of yards, pens, chutes, water sys- 
tem, lights and power system, the sales ring, barn equipment, scales, 
lunchroom, harness, saddle, outside toilet, hitch wagons, office furni- 
ture, gasolene tank, and transportation equipment, has been supplied 
by the respondent. This equipment represents an original investment 
of $19,462.64, and at present, after deductions for depreciation shown 
on the financial statements, has a value of $11,941.26. 

In computing the annual net return of the business, the amount 
paid as rent on the property has been included as a deduction from 
gross revenue. This is a proper disposition of this item. Proper 
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deductions for depreciation in the used and useful property owned by 
the respondent are also reflected in the statement showing net return 
from the business. 


Volume of business handled by the respondent in 1940 


The following table shows the number of head of livestock sold 
through the auction ring on which a commission was charged. Live- 
stock acquired by the respondent for trading purposes and there- 
after sold through the auction ring and livestock bought by the 
respondent at the auction ring and thereafter sold through the auction 
ring are not included in this table. 


Volume statement, year 1940, by species 
, I 


























1 } 
| Hogs | Sheep | Horses 
1940 | Cattle Calves and | and | and 
| Pigs | Goats | Mules 
— | | 
| | | 
Jan. 5and 6..-....-.- at ee : 334 174 2550 | 5 70 
Dee ee eat 350 102 1508 | 122 
Pte he ica oh ha. det owdeeeun | 248 51 1742 1 | 59 
Sanaa7..-....... oe Se ces heed 246 128 | 1926 | 3 53 
Wet Gee 9 ashi OY ck 3c a 384 141 1495 | 43 110 
9 and 10 3 : = 382 | 149 | 2034 | 130 61 
lt ee reer ci sommes 344 | 163 | 1926 | 38 | 166 
23 and 24. __- d ies $2 é renal 320 62 | 1143 | 70 | 164 
Oe | i Serpe eer rere es Speadteliie tiie | 268 127 | 1246 | 2 153 
8and 9__--- : ere Recah 301 | 98 1250 | 82 173 
NN cit. od oc neck eas . vendil 229 100 1680 116 | 99 
ROI oo abs. coen ose pass tasase ee 341 118 | 1592 | 8 | 142 
29 and 30_. Bee Str ee ee 254 127 | 1273 | 55 149 
Ap. Send ¢....-. oid a * é 282 105 od 155 
Ve B35: 23. ad ere eg. Siar ieee | : 65 | 1506 | 65 | 100 
19 and 20._-.____- cash 100 1118 | 23 87 
MO RED | ibis adn eet edhe me 86 | 1573 | 39 | 7 
May 3and 4.._--. 165 B | 22 64 
10 and 11- 80 537 | 13 | 50 
17 and 18_. dante vaen 65 3 | 2 35 
Bis... id Se Pitas ses i SRR ES a aaeges Sit 182 114 | ME Cass. —— 
31... Perr oF tee ne wat We 5 i 64 
June 1... aS at <4 f pina 312 126 | 1361 | 15 | Sale. 
g. Sa ee : os 177 183 | 937 | 124 
14 and 15 ae ‘ 234 138 | 1099 16 | 76 
S.. 2 i : ; y 210 | 135 | 1369 | 27 | 
28 and 29_-  agnheetien 7 s 466 | 154 | 1062 | 65 
July 6 bf ds poe oN 429 138 | 717 | 4 | ‘is 
12 and 13. _-- ence ers Aeon ae a 416 | 171 | 1130 | 5 | 61 
0. ee Se ere OPE ee 328 64 | 1094 141 |.- : 
26 and 27__.--..- ; 285 | 117 | 556 | 73 | 32 
Aug. 3 Besneent 286 56 | 471 
9 and 10 ; ; | 6 98 960 33 
7 167 799 43 | 
23 and 24 157 810 78 69 
31. : 102 964 6 | weuheaadin 
Sept. 6and 7. a . | 950 246 742 67 | 149 
14_. ae Dieeat 895 | 126 731 | 40 | 
20 and 21_. na | 1005 | 159 745 165 | 247 
27 and 28_- ; 5 i 775 | 145 1104 23 lll 
Oct. 4and 5 ; 753 169 779 80 | 207 
11 and 12_. 665 109 | 982 | 43 179 
18 and 19 ‘ “ ; 731 | 331], 1181 | 49 114 
25 and 26_........ : ets 779 | 154 839 | 11 | 113 
Nov. land 2 a eed : 518 | 279 | 864 | 79 | 66 
Sand 9 _._.- a3 : 655 238 | 167¢ 23 | 93 
15 and 16 646 202 | 1957 2) 30 
22 and 23 e 741 | 245 2521 | 5 | 53 
29 and 30 : | 342 93 2595 1 79 
Dec. 6and 7 , dies nets | 441 135 2316 | s 85 
13 and 14 is 479 | 105 | 1934 | ll 103 
20 and 21_- Do cewana , 369 88 | WOE N3s4. 106 
TF Gee Oe. ceo ss. ts peace ea 263 53 1363 34 69 
Year totals... Pret eres Se, 7,003 | 70, 547 | 1,788} 4,286 
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Revenue produced under existing tariff 


Tariff No. 3, which was in effect until the date on which the new 
tariff became effective, produced the results shown by the following 
computation : 


Income—per adjusted statement of in- 1940 1939 1938 

come (Exhibit E Revised) -------_- $75, 213. 86 $69, 608. 13 $61, 383. 66 
Expenses—per adjusted statement of 

expenses (Exhibit G Revised) __--_-_ 42, 805. 04 88, 268. 12 36, 165. 38 
Net income exclusive of trading opera- 

Ne eee re eee ee 32, 408. 82 31, 345. 01 25, 218. 28 


As noted in the computation, the figures represent the net amount 
earned by the respondent as a stockyard operator and market agency, 
and do not reflect the result of the profit or loss resulting from the 
trading account, that is, the activities of the respondent in buying and 
selling livestock on its own account. 


Trading account 


As previously explained, the respondent does buy and sell livestock 
for its own account. The livestock which is the subject of this trad- 
ing comes from two sources: (1) as a result of making the first and 
unraised bid at the auction, the respondent acquires some livestock, 
which Mr. Emrich estimated to be between 5 and 15 percent of the 
total number handled in the trading account; and (2) in addition to 
this relatively small portion, the respondent purchases livestock in the 
country, at other auction markets, and at central markets, and these 
purchases are subsequently sold at the Norfolk market. 

Substantial losses were incurred in the trading activities for each 
of the three years considered in the test period; the report shows the 
following: 

Losses on trading operations 


MN i Sh a pe aa acorn ee eens ests soso Fe 
pre eh Sey ee ae a ae sacacbsiasete eal 15, 489. 82 
rte ge ke eset eect aed 16, 953. 13 


It is the contention of the respondent that the proper amount to 
be considered as revenue for the purpose of determining whether an 
increase in rates is justified is the amount which results after deduc- 
tion of the trading losses from the net income shown in the previous 
finding of fact. This contention is based on the theory that the 
resulting losses in the trading account are, in reality, incident to 
the operation of the market, in that the respondent must make an 
opening bid on the cattle in order to expedite the sales and that the 
respondent must buy cattle outside the market to offer at the market 
in order that all the classes of livestock demanded by its patrons will 
be available for sale. 
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The trading activities do, undoubtedly, contribute to some extent 
to the welfare of the market in the respects mentioned by the respond- 
ent, but the pertinent question is whether the losses are necessarily 
incidental to the trading activities. No reason appears why the pur- 
poses mentioned by the respondent cannot be served by buying and 
selling on the market without consistently losing on the aggregate of 
the transactions. If there is a demand at the market for livestock 
which the respondent must supply by going outside and bringing to 
the market, it is axiomatic that the demanding patrons will pay the 
prevailing market price. The respondent, by the exercise of proper 
‘are in buying, should be able to prevent a loss on these transactions. 
With respect to the livestock purchased on the opening bid made by 
the respondent, it seems clear that the purpose of preventing the bid- 
ding from beginning too low can be accomplished without consistently 


































overbidding the value on the first bid. 

In the suggested finding of the respondent the contention is made 
that the trading losses could be considered as a loss of business result- 
ing from the necessity of offering “leaders.” This contention is some- 
what contrary to the previously advanced contentions but, again, it 
does not bring the losses incurred within the classification of operat- 
ing expenses. The term “leaders”, as commonly understood, means 
bargains or obvious markdowns. A loss incurred in this practice, if 
such an artificial means of stimulation can be recognized at all, can 
only be classed as a “cost of getting and maintaining business.” In 
previous rate proceedings before the Department, the “cost of getting 
and maintaining business” has been limited to an amount equal to 
one-tenth of the gross commissions. To adjust the financial statement 
of the respondent on this basis requires the elimination of the items 
now appearing in the expense account for advertising and the addi- 
tion of one-tenth of the gross commissions. The result of these ad- 
justments shows that the respondent’s net revenues were $29,459.87 for 
1940, $28,619.48 for 1939, and $23,179.53 for 1938. These revenues 
ure very substantial. Capitalized at six percent, the revenues for 
1940 amount to $490,998. 


Rates effective at other auction markets 


The respondent requested at the hearing that judicial notice be 
taken of the rates in effect at other auction markets within the same 
general locality. It was suggested by the respondent that the prevail- 
ing rates at these other markets be used as a factor in determining 
the reasonableness of the enhanced rates which the respondent wishes 
to establish in his market. The rates at the other yards are on file 
with the Department, and do exist as facts within this record, but 
such facts are not proper criteria in the determination of the reason- 
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ableness of the respondent’s rates. In the case of Tagg Brothers and 
Moorhead et al. v. United States, 280 U. S. 42, generally known as the 
Omaha Commission Rate case, it was decided that the rates charged 
by a group of market agencies at a market for selling and/or buying 
livestock on a commission basis should produce gross revenues suffi- 
cient to pay all reasonable costs and a reasonable compensation for 
management and risk, that is, a reasonable profit to the owner or 
owners of all firms which receive enough livestock to enable them to 
handle their business in a reasonably efficient and economic manner. 
This rule is applicable to the respondent’s market and other auction 
markets in the same vicinity. To the extent that the respondent has 
an investment represented by his stockyard, it is proper to include 
a fair return on the property used for stockyard purposes. 


Adequacy of return 


It is shown that the rates set forth in Tariff No. 3 of the respond- 
ent have produced, even after allowance for business getting and 
maintenance, a net income of $29,459.87 for 1940, $28,619.48 for 1939, 
and $23,179.53 for 1938. The computation by which these amounts 
were obtained did not include any expense representative of the per- 
sonal services rendered by the owner-manager or any charge for the 
use of the property owned by the respondent and on which no rent 
is paid. Hence, the question is whether the income derived ade- 
quately compensates for the use of the property and the personal 
services rendered. The value of the respondent’s property now in 
use is $11,941.26. If the fair rate of return on this investment is cal- 
culated at six percent, the average net income of $27,086.29 for each 
of the years in the test period would be reduced by the amount of 
$716.48, which leaves an annual average return of $26,369.81, repre- 
sentative of the personal services rendered by the owner-manager. 
There can be no doubt as to the ample adequacy of this amount. 
The rates established in Tariff No. 4, which are substantially higher 
than those in Tariff No. 3, would, if permitted to remain in effect, 
increase the return over the adequate amount received under Tariff 
No. 3; hence, the maintenance of the rates at the levels set in Tariff 
No. 4 is not justifiable. 


Books and records 


Mr. DeWitt, the Government accountant, testified that an exami- 
nation of the respondent’s books and records revealed, in his opinion, 
several inadequacies. These inadequacies were, specifically, failure 
of the books to show clearly accounts receivable and accounts payable; 
failure to show profit made on feed; and failure to show periodic 
inventories of feed. In the absence of any evidence to the contrary, 
it must be found that these inadequacies do exist. 
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TENTATIVE ORDER 


Ir 1s Orperep that the respondent, on and after fifteen days from 
the date hereof, cease and desist from demanding and collecting for 
any of its market agency and stockyard services the rates and charges 
contained in its Tariff No. 4. 

Ir Is FurrHer Orperep that the respondent, within fifteen days 
from the date hereof, restore and put into effect the schedule of rates 
and charges contained in Tariff No. 3. 

Ir Is Furruer Orpverep that the respondent make such addition to 
the books and records now kept as will correctly show periodic inven- 
tories of feed, profits made on feed, quantities of feed sold, quantity 
of feed fed to livestock owned by the respondent, quantity of feed 
fed to patrons’ livestock and accounts received and accounts payable. 

Ir Is Furruer Orperep that unless within 20 days from the date 
of the receipt hereof the respondent files exceptions hereto, this order 
shall become final as of the day following the date of expiration of 
the period fixed for the filing of exceptions. 

Ir Is Furruer Orperep that a copy of this order be served on the 
respondent by registered mail. 

Done at Washington, D. C., this 28th day of March 1942. 

[ SEAL] (S) Grover B. Hitt 

Assistant Secretary of Agriculture 


(A. D. 130) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Livestock Branch, P. & 8S. Docket 
No. 1383 


In re SAMUEL HILLMAN, GEoRGE HILLMAN, and HArry HiiiMan, doing business 
as SAMUEL HiIt~MAN & Sons, Respondents. Supplemental Order. 

Pursuant to an order of the Secretary, dated December 29, 1941, the 
live poultry license of the respondents under the Packers and Stock- 
yards Act, 1921, was conditionally revoked. The order provided that 
such revocation would become effective at the close of a specified period 
of time, unless prior thereto the respondents had filed with the Agri- 
cultural Marketing Service “. . . (1) their written request that the 
revocation be held in abeyance, and (2) their written consent that 
the revocation order may be made effective at any time by supple- 
mental order herein without further hearing, but with at least 5 
days’ notice to the respondents, if the Secretary of Agriculture finds, 
from an official audit of the respondents’ records, that the respondents 
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have insufficient free current assets in excess of their current liabili- 
ties to equal 25 percent of their average weekly purchases for the 52 
weeks preceding the date of the audit, and if the Secretary further 
finds that the respondents have not posted with the Department a 
satisfactory surety bond or its equivalent.” A document embodying 
such request and consent was filed by the respondents within the pre- 
scribed period and the revocation of the respondents’ license has, 
accordingly, been held in abeyance. 

An official audit of the books and records of the respondents shows 
that, as of April 1, 1942, their current liabilities exceeded their cur- 
rent assets by the sum of $7,827.27. The respondents’ average weekly 
purchases of live poultry for 52 weeks, ending April 1, 1942, amounted 
to $3,074.77. Twenty-five percent of this sum, or $768,69, added to 
the $7,827.27 capital deficit, referred to above, results in a shortage 
of $8,595.96, the capital needed by the respondents to retain their 
license in accordance with the Secretary’s order of December 29, 1941. 


ORDER 


Ir Is Orperep that the license of Samuel Hillman, George Hillman 
and Harry Hillman, doing business as Samuel Hillman & Sons, of 
276 Junius Street, Brooklyn, New York, be, and the same hereby is 
revoked, and the respondents are hereby informed that engaging in 
any activity specified in the act with respect to live poultry in a 
designated city, place, or market without a valid and effective license 
is a violation of the statute, punishable by fine or imprisonment, or 
both. 

Ir Is FurtHer Orperep that this order shall take effect 5 days after 
the receipt hereof. 

Ir Is FurrHer Orperep that this order shall be served upon the 
respondents by registered mail or in person. 

Done at Washington, D. C., this 6th day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Tuomas J. Fuavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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(A. D. 131) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Livestock Branch, P. & S. Docket 
No. 1393 


In re Paur. P. DEEMs, Respondent. Proceedings, Findings of Fact, Conclusions, 
and Order. 

In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181), the respondent, Paul P. Deems, 
a registered dealer operating at National Stock Yards, Illinois, is 
alleged to have used, contrary to section 312 of the act, unfair, 
unjustly discriminatory, and deceptive practices or devices in con- 
nection with the marketing of livestock in commerce. In an Inquiry 
und Notice, issued July 19, 1941, in which the violations were 
charged, specific allegations of fact, concerning the alteration, issu- 
ance, and use of scale and drive tickets by the respondent, were made. 
This Inquiry and Notice were served upon the respondent. A hear- 
ing in the matter was held at National Stock Yards, Illinois, on 
September 2, 1941. 

In order to identify the alleged acts of the respondent in the 
sequence of stockyards operations and, thus, to have a basis for 
determining the consequence of those acts, it is necessary to describe 
generally certain usual, customary, and authorized procedural opera- 
tions in the division of the yards where the respondent operated, 
namely, the commission division. In the commission division are 
located pens assigned to commission merchants into which incoming 
consignments of livestock are placed, pending sale. When a sale is 
negotiated by a commission merchant, the livestock involved are run 
across the scale operated in the division by the stockyards company. 
By custom and intention of the parties, legal title passes to the 
purchaser at the time of weighing and payment of the purchase price 
is made on the basis of the weight recorded. Scale tickets are used 
to record the weight. In addition to a space for recordation of 
the weight, spaces are provided on the ticket for the insertion of the 
name of the shipper, the name of the selling market agency, and 
the name of the purchaser. This ticket is executed and signed by the 
weighmaster. One copy is retained by the stockyards company for 
the purpose, among others, of having a basis on which to assess 
charges for stockyard services. Another copy is furnished to the 
seller. Ordinarily, the seller’s copy is used in substantiation of the 
bill or draft for the purchase price presented to the buyer. 

A drive ticket, showing the names of the persons delivering and 
receiving the livestock, is issued as the livestock is counted off the 
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scale by an agent of the stockyards company. This ticket accom- 
panies the animals as they are driven to the purchaser’s pens by an 
agent of the stockyards company. ‘The ticket is surrendered to the 
yardman who receives the livestock and, by the use of this ticket, 
a determination can be made that the proper number of animals 
have been delivered and penned. 

The description of another weighing procedure in this division 
of the yards is pertinent. Possessors of livestock located in this 
division occasionally desire to know its weight though no sale has 
been consummated. To meet this desire, the stockyards company 
allows the livestock to be weighed without the assessment of a 
charge. The weight taken is known as “catchweight” and is com- 
monly abbreviated “ewt” when written. The scale ticket issued 
shows the name of the possessor in the space designated for the seller, 
but no purchaser’s name is shown; in lieu of a purchaser’s name, the 
abbreviation “cwt” is written on the ticket. The drive ticket is 
similarly marked. As noted previously, the weight ticket issued 
at the time of a sale is used as a record for the assessment of the 
yardage charges; but no charges are made at the time of “catch- 
weight” as the issuance of a ticket at this time is not indicative that 
a sale has been made. 

Livestock does not inevitably move from the commission division 
at the time of the sale. In some instances, it is retained in the 
division by the purchaser and sold again. Because of this fact, the 
stockyard company has provided in its tariff a charge of one-half 
regular yardage fees on livestock resold in the commission division ; 
naturally, this charge is made against the seller who resells, since 
it is he who has exercised the right of using the facilities of the 
division for effecting a sale. 

In the instant case, it was proved by the respondent’s own admission 
that he, as a dealer, handled 15 lots of hogs in the commission division 
in a manner contrary to the ordinary and prescribed practices of the 
stockyards company. The hogs were sold by the respondent and 
delivered to the purchasers’ pens by the respondent without having 
scale and drive tickets from the stockyards company indicative of a 
purchase and sale transaction. To accomplish this act, the respondent 
made use of the system of weighing hogs for catchweight. At some 
time, after purchase by the respondent in the commission division 
a catchweight was taken on the animals by the respondent. The stock- 
yards company at this time issued a catchweight scale ticket for which 
no charge was made and which did not serve as a basis for the assess- 
ment of yardage charges. As issued, the scale tickets showed “Wat 
D” as seller. “Wat D” was a trading designation of the respondent; 
this designation indicated that Watkins Bros., a clearing agency, 








A. D. 181 PACKERS AND STOCKYARDS ACT, 1921 383 


cleared the account of the respondent and carried his account on 
their books as “D”. In the space, which, in case of a weighing for 
sale, would have shown the buyer’s name, the abbreviation “cwt”, 
meaning “catchweight”, was inserted by the weighmaster. After re- 
ceipt of the scale tickets, as described, the respondent obliterated the 
symbol “cewt” and inserted the name of a purchaser. With the ex- 
ception of 4 of the instances described in the Notice of Inquiry, the 
scale ticket was further altered by obliteration of “D” and insertion 
of “Bros.” The ticket then represented “Watkins Bros.” as seller. 
Since the firm known as Watkins Bros. operates as a market agency 
on the market, as well as a clearing agency, the alteration removed 
all notice that the respondent was the seller of the hogs. The tickets, 
as altered, were sent to the packer-purchaser in substantiation of the 
bills and drafts presented to secure payment of the purchase price. 
The packer-purchaser designated on each ticket was Laclede Packing 
Company, for which company, the respondent, at the time of these 
transactions, was acting as buyer. 

In order to take each of the 15 lots of hogs from the commission 
division to the pens of the purchasing packer, the respondent himself 
issued drive tickets and performed the driving. Although the re- 
spondent admits the alteration of the scale tickets and the issuance of 
the drive tickets, he denies performing such acts with an intent to 
defraud the stockyards company. 

The weight of the evidence is contrary to the respondent’s testimony. 
The record shows that the respondent has operated for several years 
in the yards, that the tariff which specifies a one-half yardage charge 
on resales in a commission division has been posted conspicuously in 
the yards, and, further, that the respondent had handled resales in a 
normal manner in the yards and had paid the yardage charge without 
question. On the testimony, it must be held that the respondent knew 
that he was evading the yardage charges. It is true that the charges 
were subsequently paid; but this action was taken by the respondent 
only after the stockyard investigation and demand for payment. 

It is not shown whether the purchaser of the 15 lots of hogs agreed 
to buy on catchweight, but, regardless of any agreement, the scale 
tickets as altered, when transmitted by the respondent to other parties, 
constituted a misrepresentation of the transaction and this misrepre- 
sentation appeared over the signature of the stockyards’ weighmaster. 

Some testimony was introduced by the respondent to show that other 
traders sold on scale tickets which did not bear the purchaser’s name 
at the time of the issuance at the scale, but it was further developed 
that, in these instances, 2 number was inserted by the weighmaster at 
the time of issuance in conformity with the policy of the stockyards 
company. In these cases, the number was used to prevent the disclosure 
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to competitors of the purchaser’s name. This practice, which has been 
sanctioned, is not analogous to the “catchweight” situation. The trad- 
ers also testified that, in those instances where weight taken prior to 
sale was used as a basis of sale, the livestock was taken to the scale 
and the tickets turned over to the stockyards company for issuance 
of new tickets showing the purchaser, and to allow the stockyards 
company to deliver the livestock. Too, although it is not definitely 
shown by the record, it appears that most of the traders who testified 
operated at Scale 16 in the trader division where there is no yardage 
charge on a resale. 
No exceptions have been filed to the examiner’s report. 


FINDINGS OF FACT 


1. The respondent, Paul P. Deems, is registered as a dealer pur- 
suant to the Packers and Stockyards Act, 1921, as amended (7 
U. S: C. 1940 ed. 181), who operates at St. Louis National Stock 
Yards. 

2. On 15 occasions during the months of March and April, 1941, 
the respondent, operating in the commission division of the St. Louis 
National Stock Yards Company, offered lots of hogs to be weighed 
for “catchweight.” 

3. The St. Louis National Stock Yards Company, for the accom- 
modation of the respondent, and without charge, weighed the 15 lots 
of hogs and issued scale tickets, distinctly marked as “catchweight” 
tickets, to the respondent; the respondent, without reweighing, resold 
the 15 lots of hags in the commission division, and, by alteration 
of the “catchweight” scale tickets and the issuance of drive tickets, 
was enabled to use the tickets as representations that the hogs had 
been reweighed amd handled in the ordinary course of business by - 
the stockyards. 

4. By use of the altered scale tickets and the improperly issued 
drive tickets, the respondent was enabled to remove the hogs from 
the commission division of the stockyards and to deliver them to the 
pens assigned to his purchasers. 

5. The action of the respondent in altering the scale tickets and 
issuing drive tickets, and the delivery of the livestock under the 
representations of the altered and fictitious tickets prevented the 
stockyard company from assessing a one-half yardage charge on the 
resold livestock. 

6. The respondent had knowledge of the fact that a one-half yard- 
age charge, payable to the stockyard company, was applicable to 
resales made in the commission division. 

7. The scale tickets, as altered by the respondent, represented that 
the stockyards company had weighed the 15 lots of hogs in the 
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normal course of stockyards activities and the tickets in such form 
were transmitted to the purchasers of the hogs. 


CONCLUSIONS 


It is concluded that the alteration by the respondent of “catch- 
weight” scale and drive tickets, issued by the St. Louis National 
Stock Yards Company in such a manner as to have such tickets 
serve as representations of a purchase and sale transaction, con- 
stitutes an unfair and deceptive practice. 


ORDER 


Ir Is Orverep that the respondent cease and desist from engaging 
in the unfair and deceptive practice of: 

(1) Altering “catchweight” scale tickets issued to him by the St. 
Louis National Stock Yards Company ; 

(2) Issuing or changing, without authority, drive tickets of the 
St. Louis National Stock Yards Company in connection with the 
removal of hogs from the commission division to the buyers’ pens 
in the St. Louis National Stock Yards; 

(3) Using “catchweight” scale tickets as a basis of selling swine 
to buyers at the St. Louis National Stock Yards in such a way as to 
defraud the St. Louis National Stock Yards Company of its legi- 
timate charges in connection with the yarding of animals. 

Ir Is Furrner Orverep that the registration of Paul P. Deems, 
registrant, at the St. Louis National Stock Yards, National Stock 
Yards, Illinois, be suspended for a period of 120 days. 

Ir Is Furrner Orperep that this document shall be served upon 
the respondent by registered mail or in person, and that this order 
shall become effective fifteen days from and after such completed 
service. 

Done at Washington, D. C., this 14th day of May, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Tomas J. Fravin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture un- 
der the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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UniTep STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration, Livestock Branch, P. & S. Docket No. 1391 


In re Ropert E. Mitter, Respondent. Proceedings, Findings of Fact, Conclusions 
and Order. 


PROCEEDINGS 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U. S. C. 1940 ed. 181), the respondent, Robert E. 
Millér, a registered dealer operating at National Stockyards, Illinois, 
is alleged to have used, contrary to section 312 of the act, unfair, un- 
justly discriminatory, and deceptive practices and devices in con- 
nection with the marketing of livestock in commerce. In an Inquiry 
and Notice, issued July 18, 1941, in which the violations were charged, 
specific allegations of fact, concerning the alteration, issuance, and 
use of scale and drive tickets by the respondent, were made. This 
Inquiry and Notice was served upon the respondent. A hearing 
in the matter was held at National Stockyards, Illinois, on September 
2, 1941. 

In order to identify the alleged acts of the respondent in the se- 
quence of stockyards operations and, thus, to have a basis for deter- 
mining the consequence of those acts, it is necessary to describe 
generally certain usual, customary, and authorized procedural opera- 
tions in the division of the yards where the respondent operated, 
namely, the commission division. In the commission division are 
located pens assigned to commission merchants into which incoming 
consignments of livestock are placed, pending sale. When a sale is 
negotiated by a commission merchant, the livestock involved is run 
across the scale operated in the division by the stockyard company. 
By custom and intention of the parties, legal title passes to the pur- 
chaser at the time of weighing and payment of the purchase price is 
made on the basis of the weight recorded. Scale tickets are used to 
record the weight. In addition to a space for recordation of the 
weight, spaces are provided on the ticket for the insertion of the name 
of the shipper, the name of the selling market agency, and the name 
of the purchaser. This ticket is executed and signed by the weigh- 
master. One copy is retained by the stockyard company for the 
purpose, among others, of having a basis on which to assess charges 
for stockyard services. Another copy is furnished to the seller. 
Ordinarily, the seller’s copy is used in substantiation of the bill or 
draft for the purchase price presented to the buyer. 
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A drive ticket, showing the names of the persons delivering and 
receiving the livestock, is issued as the livestock is counted off the 
scale by an agent of the stockyards company. This ticket accompanies 
the animals as they are driven to the purchaser’s pens by an agent of 
the stockyards company. The ticket is surrendered to the yardmen 
who receives the livestock; and by the use of this ticket, a determina- 
tion can be made that the proper number of animals have been delivered 
and penned. 

The description of another weighing procedure in this division 
of the yards is pertinent. Possessors of livestock located in this 
division occasionally desire to know its weight though no sale has 
been consummated. ‘To meet this desire, the stockyards company al- 
lows the livestock to be weighed without the assessment of a charge. 
The weight taken is known as “catchweight” and is commonly ab- 
breviated “cwt” when written. ‘The scale ticket issued shows the name 
of the possessor in the space designated for the seller, but no pur- 
chaser’s name is shown; in lieu of a purchaser’s name, the abbrevia- 
tion “ewt” is written on the ticket. The drive ticket is similarly 
marked. As noted previously, the weight ticket issued at the time 
of a sale is used as a record for the assessment of the yardage charges; 
but no charges are made at the time of “catchweight” as the issuance 
of a ticket at this time is not indicative that a sale has been made. 

Livestock does not inevitably move from the commission division 
at the time of the sale. In some instances, it is retained in the 
division by the purchaser and sold again. Because of this fact, the 
stockyard company has provided in its tariff a charge of one-half 
regular yardage fees on livestock resold in the commission division ; 
naturally, this charge is made against the seller who resells, since it 
is he who has exercised the right of using the facilities of the division 
for effecting a sale. 

In the instant case, an investigation disclosed that the respondent 
was reselling hogs in the commission division and taking them from 
the commission division to the purchaser’s pens in the St. Louis 
Butchers’ Division without having scale tickets and drive tickets 
from the stockyards company which showed the purchaser’s name 
or other indication that a sale had been made. To accomplish this 
act, the respondent made use of the system of weighing hogs for 
“catchweight”. At some time after purchase by the respondent, the 
hogs were run on the scale and the regular “catchweight” tickets 
received. The respondent then altered the scale and drive tickets 
which he received. The symbol “cwt” was erased from the scale 
ticket and the name of the purchaser inserted, and, on the drive 
tickets, lines were drawn through the symbol “ewt” in such a manner 
as to indicate that it was to be disregarded, and the name of the 
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purchaser inserted. With such changes, the tickets represented that 
the transaction had been carried on through the stockyards acting 
in its ordinary capacity as intermediary between the: purchaser and 
the seller; whose account is designated on the stockyards records 
and tickets as “Wat X”. The altered. scale tickets were sent to the 
purchasers in substantiation of the bills and drafts for the purchase 
price. The respondent, himself, then drove the hogs to the Butcher 
Division and had them penned for the purchaser. 

The respondent admitted the alteration of the tickets and. the driv- 
ing of the livestock. However, he denied any intention of defrauding 
the stockyards company of its yardage or to misrepresent the nature 
of the scale tickets to the purchasers to whom they were sent. He also 
stated that he had been instructed by Thomas Kelly, an employee of 
the yard, to alter the drive tickets. 

Mr. Kelly testified that he neither instructed nor sanctioned the 
alteration of the tickets by the respondent. Further, other evidence 
in the record must be held to controvert the respondent’s contentions 
regarding his: lack of intent. Uncontradicted testimony and the 
exhibits, which were introduced, show that the respondent did pay 
the one-half yardage charge on several occasions in which he weighed 
animals across the scale in the normal. manner; consequently, he did 
know that such a charge was made. According to the respondent’s 
own testimony, he was informed of the decision to charge one-half 
yardage shortly after such decision was made. 

The practice of eliminating the designation of “catchweight” from 
the scale tickets before sending them to purchasers as statements of 
account is also reprehensible. The tickets, as altered, represent that 
the stockyards company weighed hogs to the purchasers at the time of 
sale, whereas, in fact, the tickets could actually have been issued any 
time prior to the sale as “catchweights” on other lots of hogs of the 
same number as those delivered. It is true that the representative of 
one of the purchasers testified that he occasionally bought from the 
respondent on the basis of “catchweight”, which could be a valid con- 
tract between the buyer and seller, but this does not explain or justify 
the practice of the respondent in erasing the symbol “ewt” from the 
tickets before they were sent in to serve as a basis for accounting. An 
examination of the exhibits discloses, in several instances, that the 
symbol “ewt” was so placed on the ticket by the stockyards weigh- 
master that there was no need for erasure by the respondent for the 
purpose of inserting the buyer’s name, yet the erasure was made. 
This practice is deceptive. The ticket, to all appearances a report of 
the stockyards company, as received by the office of the purchaser, indi- 
cated that the livestock had been handled across the scale and had 
benefited from all the protective procedures used by the stockyards 
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company in the handling of the livestock from the time of delivery to 
it by the seller until delivery to the purchaser. 

Some testimony was introduced by the respondent to show that other 
traders sold on scale tickets which did not bear the purchaser’s name 
at the time of the issuance at the scale, but it was further developed 
that, in these mstances, a number was inserted by the weighmaster 
at the time of issuance in conformity with the policy of the stock- 
yards company. In these cases, the number was used to prevent the 
disclosure to competitors of the purchaser’s name. This practice, 
which has been sanctioned, is not analogous to the “catchweight” situ- 
ation. The traders also testified that, in those instances where weight 
taken prior to sale was used as a basis of sale, the livestock was taken 
to the scale and the tickets turned over to the stockyards company for 
issuance of new tickets showing the purchaser, and to allow the stock- 
yards company to deliver the livestock. Too, although it is not defi- 
nitely shown by the record, it appears that most of the traders who 
testified operated at Scale 16 in the trader division where there is 
no yardage charge on a resale. 

Exceptions have been filed to the report of the examiner by the 
respondent, who contends that the recommended suspension of 180 
days is too severe. 


FINDINGS OF FACT 


1. The respondent, Robert E. Miller, is registered as a dealer pur- 
suant to the Packers and Stockyards Act, 1921, as amended (7 U.S. C. 
1940 ed. sec. 181), who operates at St. Louis National Stockyards. 

2. On ten occasions during the month of May 1941, the respondent, 
operating in the commission division of the St. Louis National Stock- 
yards Company, offered lots of hogs to be weighed for “catchweight”. 

3. The St. Louis National Stockyards Company, for the accommo- 
dation of the respondent and without charge, weighed the ten lots 
of hogs and issued scale tickets and drive tickets, distinctly marked 
as “catchweight” tickets, to the respondent; the respondent, without 
reweighing, resold the ten lots of hogs in the commission division 
and altered the “catchweight” scale tickets and drive tickets, previously 
issued to him, in such a manner as to permit him to use the tickets as 
representations that the hogs had been reweighed and handled in the 
ordinary course of business by the stockyards. 

4. By use of the altered scale and drive tickets, the respondent was 
enabled to remove the hogs from the commission division of the stock- 
yards and to deliver them to the pens assigned to his purchasers. 

5. The action of the respondent in altering the scale and drive tickets 
issued by the stockyards company, and the delivery of the livestock 
under the representations of the altered tickets prevented the stock- 
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yards company from assessing a one-half yardage charge on the 
resold livestock. 

6. The respondent had knowledge of the fact that a one-half yardage 
charge, payable to the stockyards company, was applicable to resales 
made in the commission division. 

7. The scale tickets, as altered by the respondent, represented that 
the stockyards company had weighed the ten lots of hogs in the normal 
course of stockyards activities and the tickets in such form were trans- 
mitted to the purchasers of the hogs. 


7 


CONCLUSIONS 


It is concluded that the alteration by the respondent of “catch- 
weight” scale and drive tickets, issued by the National Stockyards 
Company in such a manner as to have such tickets serve as representa- 
tions of a purchase and sale transaction, constitutes an unfair and 
deceptive practice. 

ORDER 


Ir Is Orverep that the respondent cease and desist from engaging 
in the unfair and deceptive practice of : 
(1) Altering “catchweight” scale tickets issued to him by the St. 


Louis National Stockyards Company ; 

(2) Issuing or changing, without authority, drive tickets of the 
St. Louis National Stockyards Company in connection with the re- 
moval of hogs from the commission division to the buyers’ pens in 
the St. Louis National Stockyards; 

(3) Using “catchweight” scale tickets as a basis of selling swine 
to buyers at the St. Louis National Stockyards in such a way as to 
defraud the St. Louis National Stockyards Company of its legitimate 
charges in connection with the yarding of animals. 

Ir Is Furtuer Orperep that the registration of Robert E. Miller, 
registrant, at the St. Louis National Stockyards Company, National 
Stockyards, Illinois, be suspended for a period of 120 days. 

Ir Is FurrHer Orperep that this document shall be served upon 
the respondent by registered mail or in person, and that this order 
shall become effective fifteen days from and after such completed 
service. 

Done at Washington, D. C., this 14th day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Tuomas J. Fravin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 
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CONSENT DISMISSALS 


A. D. 133. Witt1am GENTLEMAN v. ALEXANDER M. GENTLEMAN, CLIN- 
Ton F, GentLtEMAN, and Grecor J. GENTLEMAN, partners, doing 
business as WM. GENTLEMAN & Sons. No. D-1463. ie 19, 1942. 

. A. D. 1384. Witx1am GENTLEMAN v. Union Srock Yarps anp TRANSIT 

Company. No. D-1447. May 19, 1942. 


(A. D. 135) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Livestock Branch, P. & S. Docket No. 1411 


Ropert M. SHELDON, Complainant vy. ABE Burner & CoMmPANyY, Respondent. 

Order of Dismissal. 

In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U. S. C. 1940 ed. 181), the complainant, Robert M. 
Sheldon, an individual, of Naperville, Illinois, seeks reparation 
against the respondent, Abe Burnett & Company, a market agency 
operating at Union Stock Yards, Chicago, Illinois. It is alleged in 
the complaint that the respondent failed to account correctly for a 
consignment of hogs sold for the account of the complainant. 

A hearing in this matter was held before an examiner for this 
Department, in Chicago, Illinois, on August 29, 1941. 

On or about April 2, 1941, the complainant shipped by truck to 
the respondent at Union Stock Yards, Chicago, Illinois, 16 hogs for 
sale on commission. One of the 16 animals was crippled. On April 
3, 1941, the respondent sent the complainant an account sales showing 
the sale of 16 hogs, including one cripple. The account showed the 
15 sound hogs to have weighed 2,420 pounds, and the crippled hog 
to have weighed 250 pounds. The complainant questioned the ac- 
curacy of the accounting and an investigation of the records showed 
the weight to be 3,420 pounds and that the statement of 2,420 pounds 
was an error by the bookkeeper in transcribing the account. The 
payment which had accompanied the original account sales had been 
made on the basis of the weight of 3,420 pounds. The complainant 
concedes that the mistake of 1,000 pounds in the original report was 
a harmless error, but he contends that the corrected figure of 3,420, 
or 229 pounds per hog for the sound hogs, was not a correct weight. 
It is his contention that the hogs averaged at least 300 pounds per 
head. The respondent denies this allegation. 
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The only issue in the case is one of fact. That is, was the weight 
of the 15 sound hogs more than the 3,420 pounds for which the 
respondent accounted ? 

The complainant offered his own testimony in support of his allega- 
tion. The respondent’s witnesses were W. F. Cogan and William H. - 
Donahue, employees of Rice Brothers Commission Company, the 
company which handles selling transactions on the market for the 
respondent. 

The complainant admitted that he did not weigh the hogs before 
shipment. His belief that the hogs weighed more than was reported 
was founded on several facts. Two sows retained at his farm, which 
were acquired at the same time as those shipped, were weighed at 
the farm on April 16, 1941, and found to weigh 320 and 312 pounds 
respectively. However, it appears from the record that these hogs 
were pregnant at the time of weighing. One of these two hogs, after 
farrowing and raising four pigs, weighed 320 pounds when sold on 
July 8, 1941. Eight other sows of the same history as those shipped 
bore pigs after April 2, 1941, and averaged 327 pounds each when sold 
in August 1941. In the opinion of the witness, the weight of these 
sows in April was comparable with that found in August. The basis 
of this belief was, according to the witness, that the sows had only 
had time to regain their April weight after farrowing end raising 
pigs. The witness further testified, as a result of observation, that 
he believed each of the 15 sound hogs which he shipped to be heavier 
than the crippled one which was reported as weighing 250 pounds. 
As hearsay, the complainant further testified that another shipper’s 
hogs, which had the same stock and birth record as those involved 
in this case, averaged 250 pounds although sold 41 days prior to the 
shipment involved in this case. It was on the basis of the knowledge 
of these facts that the complainant formulated his opinion that the 
hogs shipped on April 2, 1941, weighed more than the reported 3,420 
pounds, or an average of 229 pounds per hog. 

Mr. Cogan, called by the respondent, testified that he received from 
a representative of the stockyards 15 sound hogs and one cripple, 
designated on the records as being the consignment of the complain- 
ant. After receiving the hogs at the unloading pen and disposing of 
the cripple, he, according to his statement, drove the 15 sound hogs 
up the alley assigned to Rice Brothers Commission Company. In his 
opinion, on observations made as he proceeded up the alley, the hogs 
were in the 220-pound class. 

The witness Donahue testified that he saw the hogs arrive at the 
pens of his company and later negotiated the sale of them. After the 
sale, the hogs were driven on the scale and weighed to the buyer by 
the Stock Yards Company. The scale ticket, showing the weight to 
be 3,420 pounds, was introduced as an exhibit. 
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The complainant has given in detail his reasons for believing that 
the reported weight of the hogs was incorrect. But however strongly 
his evidence points to this conclusion, it does not disclose any act or 
omission that can result in legal responsibility on the part of the 
respondent. In the absence of any proof of irregularity in the han- 
dling of the hogs, the scale ticket issued by the Stock Yards Com- 
pany, which operates independently of the respondent, must, as evi- 
dence of weight, be preferred to the opinion of the complainant based 
on comparisons. 

A copy of the examiner’s report was served on each of the parties. 
The complainant filed exceptions, which have been considered. 


FINDINGS OF FACT 


1. The complainant, Robert M. Sheldon, is an individual residing 
at Naperville, Illinois. The respondent, Abe Burnett & Company, is 
a market agency trading and doing business at Union Stock Yards, 
Chicago, Illinois. 

2. On or about April 2, 1941, the complainant shipped, by truck, 
to Union Stock Yards, Piccnsies 16 hogs for sale on commission by 
the respondent. 

3. The hogs were sold by the respondent, who accounted to the 
complainant for 15 sound hogs weighing 3,420 pounds and one crip- 
pled hog weighing 250 pounds. 

4, The weights ‘reported by the respondent to the complainant were 
those given by the Stock Yards Company, the weigher of the animals 
at the time of the sale. 

5. The record does not contain any evidence to show that there was 
any irregularity in the handling of the consignment which could or 
clid cause an incorrect accounting for the proceeds, 


CONCLUSIONS 


On the basis of these facts, it is concluded that the complaint should 


be dismissed. 
ORDER 


Ir Is Orverep that the complaint made herein be, and the same hereby 
is, dismissed. 

Ir Is FurtHer Orperep that a copy hereof shall be served upon the 
complainant and upon the respondent by registered mail. 

Done at Washington, D. C., this 27th day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[ SEAL | (S) TxHomas J. Fiavin 
Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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(A. D. 136) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A. 
Docket No. 3934 


A. BurKer & CoMPANY, INC., COMPLAINANT V. FRANK G. CASELLA, INC., RESPONDENT. 

Proceedings, Findings of Fact, Conclusions and Order. 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a). The 
complainant, A. Burker & Company, Inc., 211 South Charles Street, 
Baltimore, Maryland, charges the respondent, Frank G. Casella, Inc., 
319 Washington Street, New York, New York, with failure to account 
for the purchase price of a truckload of peaches which moved in inter- 
state commerce from Hoffman, North Carolina, to the respondent in 
New York, New York. 

The complainant alleges that, on July 27, 1940, it sold to the re- 
spondent a truckload of peaches, consisting of 225 bushels, at the 
agreed price of $300.75 f. o. b. Hoffman, North Carolina, with the 
understanding that the peaches were not Government inspected ; that 
the manifest and bill prepared on the same date substantiated the 
fact that the peaches were sold on an f. o. b. basis, the peaches being 
described as 197 bushels Georgia Belle peaches 2’’ up, No. 1, $1.35, 
12 bushels Georgia Belle peaches 134’’ to 2’’, No. 1, $1.10, and 16 
bushels Hiley Belle peaches 2’’ and up, No. 1, $1.35; that the peaches 
were inspected and purchased at the point of shipment on July 27, 
1940, by Roe Clarke, the agent of the respondent; that the contract 
was negotiated by A. Lee Burker, president of the complainant com- 
pany located at Pinehurst, North Carolina, who acted as agent for 
U.. T. Hight, Hoffman, North Carolina, the grower of the peaches; 
that Roe Clarke shipped, by truck, from Hoffman, North Carolina, 
to the respondent in New York, New York, in interstate commerce, 
the peaches, which he inspected before purchasing; that in the ordi- 
nary course of transportation by truck, the peaches should have 
arrived in New York, New York, on Sunday night, July 28, 1940, 
but did not arrive until the night of July 29, 1940, which delay, it 
was believed, was caused by the truck breaking down en route; that 
the next thing heard from the respondent concerning the peaches 
was a telegram, dated July 30, 1940, which stated that the peaches 
were inspected in New York and certified as undersized, had failed 
to grade U.S. No. 1, and had been sold by the respondent at the best 
possible price for the complainant’s account; that on the same date 
the complainant wired the respondent that the peaches had been sold 
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to it on an f. o. b. basis and were accepted by the respondent’s repre- 
sentative at the shipping point; that on August 19, 1940, the com- 
plainant received a check and an account of sale from the respondent 
which were returned to it in a letter dated August 19, 1940; and that 
there is now due and owing the complainant the sum of $300.75, no 
part of which has been paid. 

Attached to the complaint as an exhibit was a letter from U. T. 
Hight, to the complainant, dated February 22, 1941, reading as 
follows: 

“This is your authority to enter formal complaint against Frank G. Casella, 
Inc., New York City, New York, pertaining to load of peaches you sold them 
for.my account on July 27th, for which you have paid me, making this entirely 
your claim.” 

The respondent, in its answer, denies the allegations set forth in 
the complaint relative to the terms of the purchase and sale, for a 
separate and distinct defense, alleges that on July 27, 1940, the com- 
plainant agreed to sell and the respendent to purchase, through its 
agent, Roe Clarke, a truckload of peaches, U. S. Grade No. 1, size 
2 inches and upward, consisting of 225 bushels at the agreed price and 
reasonable value of $800.75; that the agreement provided that the 
peaches so purchased should range from 2 inches and upward and 
be of the kind, grade and quality exhibited by the complainant as 
samples; that the complainant represented to the respondent’s agent, 
Roe Clarke, that the peaches would be U. S. No. 1 in grade, quality, 
and size as evidenced by 10 samples displayed at the time of the 
said purchase; that the complainant represented that the sample 
containers would be properly marked, good quality, and U. S. No. 1, 
and 2 inches and upward at the time of loading; that the respond- 
ent’s agent, relying upon the representations, as aforesaid, agreed to 
purchase the peaches, but on arrival in New York the peaches were 
not of the size agreed upon, nor did they grade U. S. No. 1; that 
the respondent’s agent was not present at the time the peaches were 
loaded on the truck; that upon arrival in New York the peaches 
were Federally inspected and, by reason of such inspection, the 
respondent was restrained from selling the peaches because of im- 
proper markings on the baskets as to grade and size, and the re- 
spondent was compelled to unload the peaches, scrape the markings 
off each basket, and properly mark the same so that the true grade 
and size would be shown; and that, by reason of the premises, 
the respondent suffered loss and damage in the sum of $212.46. 

Attached to the answer is a Federal inspection certificate dated 
July 29, 1940, which shows that inspection of the peaches was made 
at 10:30 p. m. The inspection shows that the peaches failed to 
grade U. S. No. 1 “only on account of severe soft bruises but both 
lots failed to meet size requirements because of undersize.” 
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A statement filed later by the respondent reiterates the allega- 
tions set forth in its answer to the complaint. 

The complainant, in its reply to the aforesaid statement, states that 
Clarke, the respondent’s agent, at the time he’solicited the purchase of 
the peaches, was informed that the peaches were not U. S. No. 1 
peaches and were not Government inspected; that the respondent’s 
agent was fully aware of this and bought the peaches on an f. o. b. 
basis, Hoffman, North Carolina; that the peaches were transported 
to New York in a truck secured by Clarke; that the complainant was 
not concerned with the manner of shipment and made no guarantee as 
to the time of delivery; that the respondent did not have authority to 
sell the peaches unless the peaches were its property; and that the 
respondent did not advise the complainant of the sale of the peaches, 
or of any difficulty in connection therewith, until after the peaches 
were accepted and sold by the respondent in New York, New York. 

A hearing on the matter was held in New York, New York, on Feb- 
ruary 10, 1942, before John J. Curry, an examiner designated. by the 
Secretary of Agriculture. The complainant was not represented by 
counsel, but its president, Albert B. Burker, of Baltimore, Maryland, 
appeared and testified. The respondent was represented by H. Rit- 
tenberg of the law firm of Rittenberg and Rittenberg, 261 Broadway, 
New York, New York. Frank G. Casella, president of the respondent 
company, appeared in person at the hearing. 

In proof of the allegations of the complaint, the complainant of- 
fered the following: depositions, which were received in evidence at 
the hearing. 

1. Deposition of Joseph S. McClintock. This deposition witness 
testified that, during the months of June, July, and August, 1940, he 
was an accountant for the complainant and was present at the time 
the respondent’s agent, Roe Clarke, came to the office of the com- 
plainant at Pinehurst, North Carolina, stating that he would like to 
purchase a load of peaches which U. T. Hight was packing on that 
day; that Mr. Clarke stated that he had been to Mr. Hight’s packing 
house and inspected the peaches for the purpose of securing a load ; 
that none of the peaches sold to the respondent were Government in- 
spected; and that he prepared the bill covering the sale of peaches 
showing that the sale was made on an f. o. b. basis. 

2. Deposition of U. T. Hight. This deposition witness testified 
that he was a fruit grower of Hoffman, North Carolina, which is 
about 14 miles from Pinehurst, North Carolina; that on July 27, 1940, 
Roe Clarke came to his packing house, and inquired as to what was 
being packed that day; that he told Mr. Clarke that he was packing 
peaches of a uniform size all that day; that thereafter Mr. Clarke 
told him that he was going to Pinehurst to see the complainant and 
try to buy a load of peaches of such size being packed that day; that 
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Mr. Clarke made no complaint in any way regarding the grade or size 
of the peaches during or after the grading, sizing, and packing; that 
on the same day Mr. Clarke came to the packing house with a truck 
to load the peaches; that neither he nor his son made any complaint 
regarding the peaches; that neither the peaches selected by Clarke nor 
any peaches packed by him during the 1940 peach season were Govern- 
ment inspected; that Mr. Clarke at various times during the course 
of packing measured some of the peaches and knew the size of the 
peaches he was buying; that he was unable to state that the peaches 
sold to Mr. Clarke were the same peaches that the complainant for- 
warded to the respondent. 

3. Deposition of Ralph M. Caldwell. This deposition witness testi- 
fied that during June, July, and August 1940 he was engaged in busi- 
ness as a peach broker; that on July.25 and July 31, 1940, he bought 
two loads of peaches through the complainant from U. T. Hight, 
Hoffman, North Carolina; that the peaches so bought were not Gov- 
ernment inspected ; that on July 27, 1940, he contracted to purchase a 
load of peaches to be picked and packed on that date; that on the 
same date, Mr. Burker of the complainant company called on him 
and asked to be released from the contract so that the peaches he 
bought could be sold to Mr. Clarke. 

In connection with these depositions, cross-interrogatories were 
propounded by the respondent, which, however, did not alter the effect 
of the witnesses’ direct testimony. 

At the hearing, the witness, Burker, testified, in substance, to the 
same effect as the matters set forth in the pleadings filed by the 
complainant. He stated that Mr. Clarke advised him on July 29, 
two days after the peaches were shipped, that his son’s truck broke 
down, which caused a delay of one day in delivering the peaches in 
New York; that the respondent had no right to sell the peaches in 
New York for the complainant’s account; that the respondent should 
have notified the complainant before it sold the peaches, as the com- 
plainant might have wanted to give them to some other firm to sell 
in New York; that, when the respondent sold the peaches, it exercised 
ownership thereof; and that the peaches were sold upon an f. o. b. 
basis, Hoffman, North Carolina, and were loaded on a truck over 
which the complainant had no ownership or control. Cross- 
examination of the witness developed that the peaches involved in 
the case were the property of the grower, Mr. U. T. Hight, and 
that the complainant held a lien on the same for money advanced 
to the grower. 

The respondent’s counsel moved to dismiss the complaint on the 
ground that, at the time of the sale, the peaches did not belong to 
the complainant but were the property of U. T. Hight: that the 
complainant was not the proper party to bring the action; and that 
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all the testimony given by the witness was based upon hearsay. The 
motions of counsel were overruled by the examiner. 

There is no merit in the respondent’s contention that the proper 
party did not bring the action herein. The evidence shows that the 
peaches were owned by the grower, U. T. Hight, and that the com- 
plainant held a lien on his crop. On February 22, 1941, U. T. Hight 
authorized the complainant to enter a formal complaint against the 
respondent and assigned to the complainant his claim for the price 
of the truckload of peaches herein. The assignment appears as an 
exhibit attached to the complaint. A copy of the assignment was 
served on the respondent at the time the complaint was served, so 
that the respondent has had notice of the assignment long prior to 
the date of the hearing. Moreover, claims for reparation under the 
Act are choses in action and are assignable. See the case of D. Canale 
and Company v. The Ryan Company, P. A. C. A. Docket No. 1747. 

The attorney for the respondent attempted to draw from the wit- 
ness, Burker, an admission that the peaches sold were.to be U. S. 
No. 1 peaches, and that the sale was made on a delivered basis. He 
also stressed the point that the witness was not present at the time 
the peaches were examined by the respondent’s agent and loaded on 
the trucks. The witness objected to the form of certain questions 
propounded by the respondent’s attorney, and the examiner sus- 
tained the objections. Whereupon, the respondent’s attorney, at 
this point, stated that he desired to withdraw from further partici- 
pation in the proceeding because he believed that the examiner was 
prejudiced against his client. No other appearance was entered for 
the respondent, and the respondent has not indicated that it desires 
to take any further action in this proceeding. 

Since the contract expressing the agreement between the parties is 
not in writing, it becomes necessary to ascertain its terms through 
an analysis of the testimony and facts of record. Although the 
record is not complete with regard to the respondent’s proof, it is 
clear that any proof that it might have offered would serve only to 
substantiate its claim that the peaches were to grade U. S. No. 1 
upon delivery at New York, New York. The complainant claims 
that the peaches were sold on an f. o. b. basis, and that the re- 
spondent’s agent purchased the commodity after an opportunity to 
examine the peaches during and after packing. 

The testimony and file show that the respondent purchased the 
peaches in North Carolina, loaded them on its own truck for trans- 
portation to New York, encountered a delay of 24 hours en route 
because of a breakdown of the truck, and after inspecting the peaches 
in New York proceeded to sell the commodity for the complainant’s 
account without first notifying the complainant of its contemplated 
action. 









399 





A. D. 136 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 






The facts do not favor the respondent’s contention that the peaches 
were sold on a delivered basis and were to grade U. S. No. 1. It is 
more reasonable to believe that the complainant would not sell the 
peaches on a delivered basis and entrust their delivery to the re- 
spondent’s agent in a truck owned by the respondent. The respond- 
ent exercised dominion over the property by loading the commodity 
on its own truck and by selling it in New York, thereby indicating 
ownership of the commodity. In view of these facts, it is concluded 
that the peaches were purchased outright by the respondent at the 
point of shipment. 













FINDINGS OF FACT 






1. The complainant, A. Burker & Company, Inc., is a corporaton, 
of 211 South Charles Street, Baltimore, Maryland. 

2. The respondent, Frank G. Casella, Inc., is a corporation, of 319 
Washington Street, New York, New York, which, during all the 
times mentioned in the complaint filed herein, was duly licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended. 

3. On July 27, 1940, the complainant sold and delivered to the 
respondent at Hoffman, North Carolina, in the course of interstate 
commerce, a truckload of peaches consisting of 225 bushels at the 
agreed price of $300.75. 

4. On the same date the respondent, after examining the packing 
of the peaches, loaded them on its truck and, in due course after a 
delay of 24 hours, enroute, delivered the commodity to its place of 
business in New York, New York. 

5. After inspecting the peaches at New York, New York, at 10:30 
p. m., July 29, the respondent wired the complainant on July 30 that 
it was selling the peaches for the complainant’s account because they 
were undersized and failed to grade U. S. No. 1 on delivery. 

6. The respondent by (a) examining and loading the peaches, 
(b) transporting the same in its own truck to New York, and (c) 
selling the peaches to third parties without first notifying the com- 
plainant of its intentions, exercised such dominion over the property 
as to indicate that it had purchased the same outright at the shipping 
point. 

7. The respondent has failed to make payment for the perishable 
agricultural commodity purchased by it in the course of interstate 
commerce. 

8. The complaint filed in this proceeding was made within nine 
months after the transaction involved herein took place. 































CONCLUSIONS 






It is concluded that the respondent herein has failed, in violation 
of section 2 of the act, truly and correctly to account to the complain- 
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ant for the purchase price of a commodity purchased by the re- 
spondent from the complainant; that reparation should be awarded 
to the complainant in the amount of $300.75, and that the facts and 
circumstances concerning the respondent’s violation of section,2 of 
the act should be published as provided by section 8 (a) of the act. 


ORDER 


Ir Is Orpverep that the complainant, A. Burker & Company, Inc., 
a corporation, of 211 South Charles Street, Baltimore, Maryland, be, 
and it hereby is, awarded reparation against the respondent, Frank 
G. Casella, Inc., a corporation, of 319 Washington Street, New York, 
New York, in the amount of $300.75, with interest thereon at the rate 
of five percent per annum from July 27, 1940, until paid. 

It Is Furtuer Orperep that the respondent shall pay said sum, with 
interest thereon, to the complainant, as reparation, within thirty days 
from the date of this order. 

Ir Is Furruer Orprrep that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Adminis- 
tration as authorized by Section 8 (a) of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is Furruer Orperep that a copy hereof shall be served on the 
parties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 24th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Tuomas J. Fravin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 


(A. D. 137) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULIURE 


Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A. 
Docket No. 4141 


A. RetcuH & Sons, INo., Complainant v. Leo StupErR and PAut Brown, partners, 
doing business as SrupDER AND Brown, Respondents. Proceedings, Findings of 
Fact, Conclusions, and Order. 

The complainant, A. Reich & Sons, Inc., 1414 Wyoming Street, 
Kansas City, Missouri, by formal complaint received in the Agricul- 
tural Marketing Service of the United States Department of Agricul- 
ture on February 5, 1942, seeks an award of reparation under the 
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provisions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U. S. C. 1940 ed. 499a), against the respondents, Leo 
Studer and Paul Brown, partners, doing business as Studer and 
Brown, Wathena, Kansas, for damages in the sum of $265.20, the 
balance due on eight truckloads of cabbage purchased by the respond- 
ents from the complainant under contract to ship and later shipped in 
interstate commerce from Kansas City, Missouri, to Wathena and 
other points in the State of Kansas. 

The formal complaint and the report of investigation were mailed 
to the respondents on February 20, 1942, in accordance with the regu- 
lations (7 CFR 47.24; 6 F.R. 3508). Since no answer has been filed, 
this proceeding is disposed of under the act and the regulations with- 
out a hearing and the facts alleged in the complaint are deemed to 
have been admitted (7 CFR 47.25(c) ; 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that, dur- 
ing the month of June 1941, the complainant in the course of interstate 
commerce sold to the respondents eight truckloads of cabbage at the 
total agreed price of $1,335.63, f. o. b. Kansas City, Missouri; that the 
respondents, after purchasing the cabbage, sent their trucks to Kansas 
City, Missouri, where the cabbage was accepted from time to time 
after their drivers had signed receipts for it; that the respondents 
paid for some of the truckloads of cabbage in full and made part pay- 
ment on the others; that no complaint was made as to the quality or 
condition of the cabbage until nineteen days after the last purchase 
was made; and that there is now due the complainant $265.20, no part 
of which has been paid. 




























FINDINGS OF FACT 






1. The complainant, A. Reich & Sons, Inc., is a corporation whose 
post office address is 1414 Wyoming Street, Kansas City, Missouri. 

2. The respondents, Leo Studer and Paul Brown, are partners 
trading as Studer and Brown, whose post oftice address is Wathena, 
Kansas, and during all of the times mentioned in the complaint were 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. During the month of June 1941, the respondents purchased from 
the complainant eight truckloads of cabbage to be shipped in inter- 
state commerce from Kansas City, Missouri, te Wathena and other 
points in-the State of Kansas. 

4. Each of the eight truckloads of cabbage was shipped in inter- 
state commerce from Kansas City, Missouri, to Wathena, Kansas, or 
to other points outside of the State of Missouri. 
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5. The total agreed price of the cabbage amounted to $1,335.63, for 
which payment has been made with the exception of $265.20, which 
is now due and payable. 

6. The respondents inspected, or had an opportunity to inspect, 
all of the cabbage prior to accepting it and made no complaint as 
to its quality or condition until nineteen days after the date of the 
last purchase. 

7. The cause of action accrued during June 1941, and the informal 
complaint was filed on August 12, 1941, followed by a formal com- 
plaint filed February 5, 1942, which was within the nine months 
allowed under the act for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondents to account to the complainant for 
the balance of the purchase price of the eight truckloads of cabbage 
purchased from the complainant is a violation of the Perishable 
Agricultural Commodities Act, 1930,as amended. Reparation should, 
therefore, be awarded in favor of the complainant for $265.20, with 
interest thereon, and the facts and circumstances, as herein set 
forth, should be published by the Agricultural Marketing Adminis- 
tration, as authorized by section 8 of the act. 


ORDER 


Ir Is Orperep that the complainant, A. Reich & Sons, Inc., be, 
and it hereby is, awarded reparation against the respondents, Leo 
Studer and Paul Brown, partners, doing business as Studer and 
Brown, Wathena, Kansas, in the sum of $265.20, with interest thereon 
at the rate of five percent per annum from July 1, 1941, until paid. 

Ir Is FurrHer Orperep that the respondents shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is FurrHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon 
the parties, by registered mail or in person, and that, except as to 
the date of payment of reparation, this order shall become effective 
ten days from and after such completed service. 

Done at Washington, D. C., this 24th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Tomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture 
under the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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(A. D. 138) 








UNITED STATES OF AMERICA 






BEFORE THE SECRETARY OF AGRICULTURE 





Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A. 
Docket No. 4151 











Proceedings, 





Max H. Bronstein, Complainant v. M. R. SAHM, Respondent. 
Findings of Fact, Conclusions, and Order. 






The complainant, Max H. Bronstein, 310 Produce Building, Second 
and Dock Streets, Philadelphia, Pennsylvania, by formal complaint 
received in the Agricultural Marketing Service of the United States 
Department of Agriculture on February 27, 1942, seeks an award 
of reparation under the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), 
against the respondent, M. R. Sahm, Ephrata, Pennsylvania, for 
damages in the sum of $78.98, the amount due for a truckload of 
watermelons purchased by the respondent from the complainant for 
shipment in interstate commerce and later so shipped from Golds- 
boro, North Carolina, to Philadelphia, Pennsylvania, and thence to 
Ephrata, Pennsylvania. 

The formal complaint and the report of investigation were mailed 
to the respondent on March 12, 1942, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed 
the facts alleged in the complaint are deemed to have been admitted 
and this proceeding is disposed of under the act and the regulations 
without a hearing (7 CFR 47.25(c) ; 6 F. R. 3508). 

On or about July 26, 1941, the respondent purchased from the 
complainant a truckload containing 751 watermelons, which had 
been shipped from Goldsboro, North Carolina, to Philadelphia, 
Pennsylvania, at the agreed price of 2214¢ per melon, “inspection 
acceptance Philadelphia, freight charges allowable and deductible 
to Ephrata, Pennsylvania.” When the watermelons arrived at 
Ephrata the respondent unloaded and accepted them and paid the 
truck driver $90, the amount of the freight charges. There is due 
the complainant $78.98. 

Under date of October 1, 1941, J. E. Sahm, apparently acting for 
or financially interested with the respondent in the transaction, 
writing to an official of this Department, in substance, admits that 
he purchased the watermelons from the complainant and that they 
were inspected before purchase and that the respondent is financially 
unable to make any payment as he does not have “even money 
enough to pay my taxes at present.” 
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FINDINGS OF FACT 


1. The complainant, Max H. Bronstein, is an individual whose 
post office address is 310 Produce Building, Second and Dock Streets, 
Philadelphia, Pennsylvania. 

2. The respondent, M. R. Sahm, is an individual whose post office 
address is Ephrata, Pennsylvania, and, during all of the times men- 
tioned in the complaint, was licensed under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. 

3. On or about July 26, 1941, the respondent purchased from the 
complainant a truckload containing 751 watermelons at 2214¢ per 
melon, or $168.98, pursuant to a contract of purchase and sale read- 
ing, in part: “inspection acceptance Philadelphia, freight charges 
allowable and deductible to Ephrata, Pennsylvania.” 

4. The watermelons were purchased for shipment in Saiterstelte 
commerce and later so shipped from Goldsboro, North Carolina, to 
Philadelphia, Pennsylvania, thence to Ephrata, Pennsylvania. 

5. The watermelons were inspected and accepted by the respondent, 
who paid the truck driver $90 to cover the freight charges, leaving 
a balance due of $78.98, which the respondent has refused to pay. 

6. The cause of action accrued on or about July 26, 1941, and for- 
mal complaint was filed on February 27, 1942, which was within the 
nine months allowed under the act for the filing of a claim for 
reparation. 

CONCLUSIONS 


The failure of the respondent to account to the complainant :for 
the balance of the purchase price of the watermelons purchased from 
the complainant is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended. Reparation, therefore, should be 
awarded in favor of the complainant for $78.98, with interest thereon, 
and the facts and circumstances, as herein set forth, should be pub- 
lished, as authorized by section 8 of the act. 


ORDER 


Ir Is Orverep that the complainant, Max H. Bronstein, be, and he 
hereby is, awarded reparation against the respondent, M. R. Sahm, of 
Ephrata, Pennsylvania, in the sum of $78.98, with interest thereon at 
the rate of five percent per annum from July 26, 1941, until paid. 

Ir Is FurrnHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is Furruer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended, 
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Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
parties, by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 12th day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 
[SEAL] (S) Tuomas J. Fravin 

Assistant to the Secretary of Agriculture 










Acting Pursuant to Authority Delegated by the Secretary of Agriculture 
under the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 






(A. D. 139) 






UNITED STATES OF AMERICA 







BEFORE THE SECRETARY OF AGRICULTURE 





Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A. 
Docket No. 4147 





Epwin H. SEtLMEYER and Epwarp S. MALEcEK, partners, trading as H. J. SEut- 
MEYER ProDUCE CoMPANY, Complainants vy. A. G. CocHRAN, Respondent. Pro- 
ceedings, Findings of Fact, Conclusions and Order. 










The complainants, Edwin H. Sellmeyer and Edward 8S. Malecek, 
partners, trading as H. J. Sellmeyer Produce Company, of St. Louis, 
Missouri, filed an informal complaint on October 10, 1941, and a formal 
complaint on March 4, 1942, under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), alleging 
that the respondent, A. G. Cochran, an individual, of Nilwood, Illi- 
nois, has failed, in violation of section 2 of said act, to account to the 
complainants for any part of the agreed purchase price of various 
perishable agricultural commodities purchased from the complainants 
between the dates of July 28 and August 4, 1941, which commodities 
were purchased for shipment and were shipped in interstate commerce 
from St. Louis, Missouri, to Nilwood, Tlinois. 

A copy of the formal complaint and a copy of the report of investiga- 
tion were served upon the respondent on March 14, 1942, as evidenced 
by-a registry return receipt card included in the record, but the re- 
spondent has failed to file an answer. However, in a letter attached 
as an exhibit to the report of investigation the respondent admitted 
the indebtedness. 

Since no issues of fact are presented, findings of fact and an order 
will be entered as provided in section 7 (a) of the act awarding repara- 
tion to the complainants in the full amount claimed. 
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FINDINGS OF FACT 


1. The complainants, Edwin H. Sellmeyer and Edward S. Malecek, 
are partners, trading and doing business as H. J. Sellmeyer Produce 
Company, whose postoffice address is 835 North Third Street, St. Louis, 
Missouri. 

2. The respondent, A. G. Cochran, is an individual, whose postoffice 
address is Nilwood, Illinois. 

3. The respondent, during all the times mentioned in the complaint 
filed herein, was duly licensed under the Perishable Agricultural 
Commodities Act, 1930, as amended. 

4. Service of the formal complaint was regularly made on the re- 
spondent on March 14, 1942, as evidenced by registry return receipt 
card included in the record. No answer has been filed. 

5. On the following dates the complainants sold to the respondent 
the specified perishable agricultural commodities which were shipped 
in interstate commerce from St. Louis, Missouri, to Nilwood, Illinois: 
on July 28, 1941, oranges and apples amounting to $16.50; on July 29, 
1941, peaches, watermelons, and oranges amounting to $71.40; on 
August 1, 1941, watermelons and potatoes amounting to $22.42; and on 
August 4, 1941, watermelons, apples, peaches, and sweetpotatoes 
amounting to $68.20. The total charge against the respondent for the 
above-named commodities is $178.52. 

6. The respondent accepted without objection these various ship- 
ments of perishable agricultural commodities and admits indebtedness 
to the complainants in the total amount claimed but has failed to pay 
the complainants any part of the total agreed purchase price of $178.52. 

7. An informal complaint was filed in this proceeding on October 
10, 1941, which was well within the nine months’ period allowed for 
the filing of claims seeking reparation under the Perishable Agri- 
cultural Commodities Act, 1930, as amended. 


CONCLUSION 


The respondent has failed, in violation of Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, as amended, truly and 
correctly to account to the complainants for any part of the agreed 
purchase price of various perishable agricultural commodities which 
were accepted without objection by the respondent. Reparation, 
therefore, should be awarded in favor of the complainants and 
against the respondent for the total purchase price of $178.52, with 
interest thereon, and the facts and circumstances as herein set forth 
should be published by the Agricultural Marketing Administration 
as provided by section 8 of the act. 
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ORDER 


Ir Is Orperep that the complainants, Edwin H. Sellmeyer and 
Edward S. Malecek, partners, trading as H. J. Sellmeyer Produce 
Company, of 835 North Third Street, St. Louis, Missouri, be, and 
they hereby are, awarded reparation against the respondent, A. G. 
Cochran, of Nilwood, Illinois, in the sum of $178.52, with interest 
thereon at the rate of 5 percent per annum from August 4, 1941, 
until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainants, as reparation, 
within thirty days from the date of this order. 

Ir Is Furruer Orperep that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is FurrHer Orperep that a copy hereof shall be served on the 
parties by registered mail or in person and that except as to the 
date of payment of reparation this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 19th day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 


(A. D. 140) 
UNITED STaTEs OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A, 
Docket No. 4154 


MEYER Brooks, Complainant v. M. K. DisTrerano, Respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 


The complainant, Meyer Brooks, an individual, of Chicago, 
Illinois, filed a complaint on March 12, 1942, in this proceeding, 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U. S. C. 1940 ed. 499a), alleging that the respondent, M. K. 
Distefano, of Tangipahoa, Louisiana, has failed, in violation of sec- 
tion 2 of said act, to account to him for a deficit incurred in selling 
two interstate shipments of cucumbers on commission for the re- 
as provided by section 8 of the act. 
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A copy of the complaint filed herein was served upon the respond- 
ent by registered mail on March 31, 1942, as evidenced by a registry 
return receipt card which is included in the record, but the respond- 
ent has failed to file an answer and this order is issued as provided 
in section 7 (a) of the act. 

Since no issues of fact are presented, findings of fact will be 
made and an order entered awarding damages in the sum claimed by 
the complainant. 

FINDINGS OF FACT 


1. The complainant, Meyer Brooks, is an individual whose post 
office address is 114 South Water Market, Chicago, Dlinois. 

2. The respondent, M. K. Distefano, is an individual whose post 
office address is Tangipahoa, Louisiana. The respondent during all 
of the times mentioned herein was duly licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. Service of the complaint was regularly made on the respondent 
on March 31, 1942, as evidenced by a registry return receipt card 
included in the record. No answer has been filed and this case, there- 
fore, is handled under the provisions of section 7 (a) of the act. 

4. On or about the 17th day of June, 1941, and on or about the 18th 
day of June, 1941, the respondent consigned to the complainant two 
carloads of cucumbers to be sold for and on behalf of the respondent. 
The two cars of cucumbers bore the initials and numbers NRC 7018 
and IC 52114, and were shipped in interstate commerce from Tangi- 
pahoa, Louisiana, to Chicago, Illinois. 

5. Upon the arrival of the two cars of cucumbers at their destination, 
the complainant, acting as the agent of the respondent, accepted de- 
livery of and sold the same for the account and on behalf of the 
respondent at the highest prices which the complainant was able to 
secure therefor. The sale resulted.in total gross proceeds of $1,170.45. 

6. The complainant paid the following items in connection with the 
sale of the two cars of cucumbers which were sold on behalf of the 
respondent: railroad charges amounting to $515.17, necessary ex- 
penses amounting to $83.82, commission, at the rate of 10 percent of 
gross sales, amounting to $117.05, and cash advances amounting to 
$500. The total of these amounts. paid by the complainant was 
$1,216.04. Therefore, since the gross proceeds of the sale of the cu- 
cumbers amounted to only $1,170.45, the complainant incurred a 
deficit of $45.59. 

7. The respondent has failed, neglected, and refused to comply with 
the demand of the complainant for reimbursement, and the deficit of 
$45.59, no part of which has been paid, remains due and owing to the 
complainant. 
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8. An informal complaint was filed on October 8, 1941, which was 
within the time provided for the filing of claims for reparation under 
the Perishable Agricultural Commodities Act, 1930, as amended. 
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CONCLUSIONS 


The respondent has failed, in violation of Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, as amended, truly and cor- 
rectly to account to the complainant for a deficit of $45.59, for the 
recovery of which reparation should be awarded in favor of the com- 
plainant and against the respondent. The facts and circumstances, 
as herein set forth, should be published by the Agricultural Marketing 
Administration, as provided in section 8 of the Act. 


ORDER 


Ir Is Orverep that the complainant, Meyer Brooks, of 114 South 
Water Market, Chicago, Llinois, be, and he hereby is, awarded 
reparation against the respondent, M. K. Distefano, of Tangipahoa, 
Louisiana, in the sum of $45.59, with interest thereon at the rate of 
five percent per annum from June 18, 1941, until paid. 

Ir Is Furruer Orverep that the respondent shall pay said sum, to- 
gether with interest thereon, to the complainant, as reparation, within 
thirty days from the date of the signing of this order. 

Ir Is FurrHer Orperep that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is Furruer Orverep that a copy hereof shall be served on the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 20th day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture 
under the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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(A. D. 141) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A. 
Docket No. 4118 


T. B. Daves, doing business as ALABAMA Fruit & Propuce Company, Complainant 
v. Damus Bros. Company, Ino., Respondent. Proceedings, Findings of Fact, 
Conclusions, and Order. 

The complainant, T. B. Daves, doing business as Alabama Fruit 
& Produce Company, Box 344, Mobile, Alabama, by formal complaint 
received in the Agricultural Marketing Service of the United States 
Department of Agriculture on January 2, 1942, seeks an award of 
reparation under the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), against 
the respondent, Damus Bros. Company, Inc., of DuBois, Pennsyl- 
vania, for damages in the amount of $327.30, the amount due for a 
carload of peaches purchased by the respondent from the complainant 
for shipment in interstate commerce and later so shipped from Wood- 
bury, Georgia, to DuBois, Pennsylvania. 

The formal eomplaint and the report of investigation were mailed to 
the respondent on January 19, 1942, in accordance with the regulations 
(7 CFR 47.24; 6 F. R. 3508). 

It is alleged in the complaint, in substance, that on July 25, 1941, 
the complainant sold to the respondent a carload of U.S. No. 1 peaches 
at the agreed price of $1.00 per bushel on 2’’ and 70 cents per bushel 
on 1%" peaches, f. o. b. Woodbury, Georgia; that the sale was nego- 
tiated by a broker located at Pittsburgh, Pennsylvania, who acted 
in negotiating the sale for both the complainant and the respondent; 
that the peaches were of the kind, quality, and grade called for in 
the contract of sale and shipped in car FGE 34109; and that upon 
arrival of the peaches the respondent accepted them but has failed 
to pay any part of the purchase price in the sum of $327.30. 

In an answer filed by the respondent it is alleged that the peaches 
were to be “free brown rot and rain damage” but that all the peaches 
contained brown rot upon delivery at DuBois, Pennsylvania, and 
that the respondent has refused to pay the purchase price because 
there was no adjustment for loss suffered as a result of the brown 
rot contained in the peaches. 

The point at issue between the parties is whether the peaches were 
free from brown rot. The evidence discloses that the sale was made 
f. o. b. Woodbury, Georgia, on or about July 25, 1941, and that the 
peaches were inspected by a Federal-State inspector. The inspection 
certificate dated July 24, 1941, reads in part: 
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“Stock is mature; hard to firm, mostly hard; clean and well formed. Color 
ranges from a tinge to 90% of surface, with approximately 70% of Peaches 
showing 25% or more of surface with good red color. Ground color turning. 

“U. 8. No. 1 EXTRA, 2 inches & up or 1% inches.” 

The inspection certificate does not indicate that the peaches con- 
tained brown rot. 

The respondent commenced unloading the peaches at 7 a. m., July 
29, 1941, and the car was released at 7 a. m. on July 31. The re- 
spondent relies, in part, upon a notation made in the freight bill by 
the freight agent, reading as follows: “Traces of brown rot scat- 
tered throughout the car.” In a letter dated November 28, 1941, 
from the agent of the Pennsylvania Railroad Company at DuBois, 
Pennsylvania, it is stated that the inspection was made “By request 
of consignee [respondent ].” 

The respondent made no complaint concerning the peaches until 
August 1, 1941, or at least three days after the peaches were ac- 
cepted. In a letter dated September 27, 1941, to an official of this 
Department, the respondent stated that the peaches “contained plenty 
brown rot,” and, in a letter of October 16, 1941, he was informed by 
the official “your unsupported statements concerning this matter are 
not considered as proof.” The respondent was also informed in this 
letter that if it had any evidence to show a breach of the contract, 
with resulting loss, such evidence should be submitted. 

The Federal-State inspection certificate of July 24, 1941, hereto- 
fore referred to, is “prima facie evidence” that the peaches con- 
formed to contract requirements, and the respondent, although af- 
forded ample opportunity to do so, has failed to submit any substan- 
tial evidence to the contrary. 


FINDINGS OF FACT 


1. The complainant, T. B. Daves, is an individual, doing business 
as Alabama Fruit & Produce Company, whose post office address is 
Box 344, Mobile, Alabama. 

2. The respondent, Damus Bros. Company, Inc., is a corporation 
whose post. office address is DuBois, Pennsylvania, and, during all 
of the times mentioned in the complaint, was licensed under the 
Perishable Agricultural Commodities Act, 1930, as amended. 

3. On or about July 25, 1941, the respondent purchased from the 
complainant, for shipment in interstate commerce, and later so 
shipped from Woodbury, Georgia, to DuBois, Pennsylvania, a car- 
load of U. S. No. 1 Elberta peaches, free from brown rot and rain 
damage, at the agreed price of $327.30, f. o. b. shipping point. 

4. The peaches were U. S. No. 1 Extra, free from brown rot and 
conformed in all respects to the contract of purchase and sale. 
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5. The cause of action accrued on or about July 25, 1941, and the 
formal complaint was filed on January 2, 1942, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 
































CONCLUSIONS 





The failure of the respondent to account to the complainant for 
any part of the purchase price for the peaches purchased from the 
complainant is a violation of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. Reparation should be awarded in favor 
of the complainant for $327.30, with interest thereon, and the facts 
and cireumstances, as herein set forth, should be published by the 
Agricultural Marketing Administration, as authorized by section 8 
of the act. 


ORDER 


Ir Is. Orverep that the complainant, T. B. Daves, doing business as 
Alabama Fruit & Produce Company, Box 344, Mobile, Alabama, be, 
and he hereby is, awarded reparation against the respondent, Damus 
Bros. Company, Inc., of DuBois, Pennsylvania, in the sum of $327.80, 
with interest thereon at the rate of five percent per annum from 
July 25, 1941, until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is FurtHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is Furtuer Orperep that a copy hereof shall be served upon 
the parties by registered mail or in person, and that, except as to 
the date of payment of reparation, this order shall become effective 
ten days from and after such completed service. 

Done at Washington, D. C. this 21st day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL | (S) Tuomas J. Fuavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture 
under the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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(A. D. 142) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A. 
Docket No. 3714 


PorE-JoHNsOoN Co., INc., Complainant v. Harvey WyNnocker and/or JosEPH C. 
Ort, doing business as JosePpH R. Ort, Respondents. Proceedings, Findings 
of Fact, Conclusions, and Order. 


The complainant, Pope-Johnson Co., Inc., a Florida corporation 
with its principal office and place of business at Pahokee, Florida, 
filed a formal complaint on August 14, 1940, in this proceeding, 
under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U. S. C. 1940 ed. 499a), alleging that the respondents, 
Harvey Wynocker and/or Joseph C. Ott, doing business as Joseph 
R. Ott,:of Philadelphia, Pennsylvania, have failed, neglected, and 
refused to account to the complainant for any part of the net pro- 
ceeds in the amount of $1,206.69, received by the respondents in sell- 
ing an interstate truckload shipment of beans on consignment. for 
the complainant. 

A copy of the complaint was served on the respondents, and an 
answer has been filed by the respondents in which each denies that 
he was at any time a partner of the other. The respondent Wy- 
nocker, in an informal answer, states that the respondent, Joseph 
Ott, is liable to the complainant, but expresses his own willingness 
to pay the claim if given time. The respondent, Joseph Ott, avers 
in his answer that the truckload of beans shipped to the respondent, 
Harvey Wynocker, was billed to Harvey Wynocker individually, 
and that there was and is no liability on his (Ott’s) part to the 
complainant. 

A hearing was held at Philadelphia, Pennsylvania, on December 
4, 1941, and at the same time, a hearing was held in P. A. C. A. 
Docket No. 3826, H. A. Spilman, Complainant v. Joseph C. Ott, doing 
business as Joseph R. Ott, and/or Harvey Wynocker, Respondents. 
It was agreed that the record in this latter, disciplinary case is to be 
considered the record in the present case, in so far as it is relevant. 

The record discloses that a joint account agreement was entered 
into by the respondents in January 1939, which provided that they 
would receive perishable farm produce for sale on consignment. 
The respondent, Harvey Wynocker, solicited shipments of agricul- 
tural commodities, and the proceeds arising from such sales were 
delivered to the respondent, Joseph Ott, who in turn was to make 
payments for the produce. The respondents were to share the 


profits fifty-fifty. 
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The record further shows that the complainant consigned to the 
respondent, Harvey Wynocker, on or about the 25th day of January, 
1940, in the course of interstate commerce, a truckload of beans which 
consisted of 496 hampers. The beans were sold, but the net returns 
of $1,206.69 which were realized from the sale have been withheld 
from the complainant. 

The question to be decided in the present case is whether the 
respondents, Harvey Wynocker and Joseph C. Ott, doing business 
as Joseph R. Ott, can be held jointly or severally liable for the failure 
to account to the complainant for the truckload of beans sold on 
consignment. The evidence on this point is conflicting. 

The respondent, Joseph C. Ott, testified that there was a joint 
venture by the respondents which began in January 1939, but was 
terminated January 1940, when the respondent, Harvey Wynocker, 
took over the business. However, Joseph Ott’s answer in the dis- 
ciplinary case, P. A. C. A. Docket No. 3826, conflicts with this 
statement, in that in his answer he stated that the joint venture did 
not terminate until March 1940. Joseph Ott further testified that 
the money received from the consignment sale of the truckload of 
beans shipped by the complainant in January 1940, was used by him 
to pay the account of another shipper, H. B. Sparrow, by the 
direction of the respondent, Harvey Wynocker. The witness stated 
that he had never had any dealings with the complainant, and that 
he is in no way liable to the complainant for the failure to account 
for the net proceeds from the sale of the beans. 

The respondent, Harvey Wynocker, testified that there was no 
agreement as to how the produce shipped by the complainant should 
be billed, but that all understood that he, Harvey Wynocker, did not 
have the money to pay for it, and that Joseph Ott would pay. He 
stated that when he found there was no money to pay the account of 
H. B. Sparrow, another shipper, he asked Joseph Ott what he was 
going to do about paying the complainant. Harvey Wynocker testi- 
fied that the respondent, Joseph Ott, said that the complainant would 
have to wait for its money, whereupon the money from the Pope- 
Johnson Co. Inc. sale was deposited in the bank, and the bank auto- 
matically took it to cover the H. B. Sparrow checks which they were 
holding, and then there was no money to pay the complainant. Har- 
vey Wynocker further stated that he is willing to pay this claim if 
given time. However, he testified that at the time of this transac- 
tion, January 1940, the respondent, Joseph Ott, had complete charge 
of collections, signed checks, and was. sole proprietor of the firm; 
that he was only an employee of said firm; and that he did not take 
over the business until March 1940. 
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The deposition of E. L. Pope was to the effect that he was president 
of the Pope-Johnson Co., Inc., which had a business transaction with 
Harvey Wynocker during January 1940, involving a truckload of 
beans; that the beans were delivered to Harvey Wynocker for sale 
on consignment; that he was not paid for this shipment; that the 
Pope-Johnson Co. was not the real owner of the produce, but was 
acting as agent for the growers; and that around March 13, during 
a telephone conversation Harvey Wynocker promised to mail a check 
to cover this amount. The deponent’s impression that the respond- 
ents were associated was based, in part, upon the fact that when he 
shipped to Harvey Wynocker loads of produce Wynocker always 
made a report on the billheads of Joseph R. Ott, and payments for 
goods shipped to Harvey Wynocker were by checks of Joseph Ott; 
that the respondents had the same business address; and that the 
name of Joseph R. Ott appeared on most of the accounts sales, al- 
though the name of Harvey Wynocker was stamped on some of them. 

The deposition of H. B. Sparrow, received as part of the record in 
the disciplinary case, P. A. C. A. Docket No. 3826, stated that the de- 
ponent knew Harvey Wynocker; that both of the respondents were 
indebted to the deponent for produce sold on consignment; that the 
business relations which he had with Joseph Ott were through Harvey 
Wynocker; and that the deponent was under the impression that they 
were partners, 

It clearly appears from the record that when the complainant 
shipped the truckload of beans to the respondent, Harvey Wynocker, 
to be sold by the respondent, Joseph Ott, on consignment, the re- 
spondents were operating a joint account. Such a joint venture is of 
a nature analogous to a partnership and governed, in most respects, 
by the same rules of law. Therefore, the respondents are jointly and 
severally liable to the complainant in the sum of $1,206.69 for failure 
truly and correctly to account for the net proceeds of the consign- 
ment sale. ; 

FINDINGS OF FACT 


1. The complainant, Pope-Johnson Co., Inc., is a corporation hav- 
ing its principal office and post office address at Pahokee, Florida. 

2. The respondents, Harvey Wynocker and/or Joseph C. Ott, doing 
business as Joseph R. Ott, were engaged in conducting business under 
a joint account agreement at the times herein mentioned, at 189 Dock 
Street, Philadelphia, Pennsylvania. The present post office address 
‘of the respondent, Joseph C. Ott, is 6715 Large Street, Philadelphia, 
Pennsylvania, and the present post office address of the respondent, 
Harvey Wynocker, is 213 North Third Street, Camden, New Jersey. 
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3. Joseph C. Ott was licensed under the Perishable Agricultural 
Commodities Act, 1930, as amended, to do business in Philadelphia, 
Rennsylvania. License No. 64,368, issued to him, terminated Novem- 
ber 1, 1940. Harvey Wynocker was licensed under the act. to do busi- 
ness at the same address as Joseph Ott. His license was issued April 
12, 1939, and terminated April 12, 1941. 

4. The respondents, from January 1939 to March 1940, operated 
under a joint account agreement pursuant to which they received 
perishable farm produce in interstate commerce for sale on consign- 
ment. The respondent, Harvey Wynocker, solicited shipments of 
agricultural commodities, and the proceeds arising from such sales 
were-delivered to the respondent, Joseph C. Ott, doing business as 
Joseph R. Ott, who in turn was to make payment for the produce. 
The respondents were to share equally the net profits. 

5. The complainant consigned to the respondent, Harvey Wynocker, 
on or about January 25, 1940, in the course of interstate commerce, a 
truckload of beans which consisted of 496 hampers. The beans were 
received and sold by the respondent under the joint account agree- 
ment, but the net returns, in the sum of $1,206.69, have been withheld 
from the complainant. 

6. The respondents are jointly and severally liable to the complain- 
ant for the failure truly and correctly to account promptly to the 
complainant for the net proceeds of the consignment sale. 

7. The cause of action accrued on or about January 25, 1940, and the 
complaint was filed August 14, 1940, which was within the nine months 
allowed in the act for the filing of a claim for reparation. 


CONCLUSIONS 


The respondents, Harvey Wynocker and Joseph C. Ott, doing busi- 
ness as Joseph R. Ott, operated under a joint account agreement dur- 
ing the month of January 1940, and failed to account for a truckload 
of beans shipped to them by the complainant in interstate commerce. 
Such failure constituted a violation of Section 2 of the Perishable Agri- 
cultural Commodities Act, 1930, as amended, and reparation, there- 
fore, should be awarded in favor of the complainant and against the 
respondents, in the sum of $1,206.69, with interest thereon. The facts 
and circumstances as herein set forth should be published by the Agri- 
cultural Marketing Administration, as provided in section 8 of 
the act. 

ORDER 


Ir Is Orperrp that the complainant, Pope-Johnson Co., Inc., of 
Pahokee, Florida, be, and it hereby is, awarded reparation, jointly and 
severally, against the respondents, Harvey Wynocker, of 213 North 





ee 
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Third Street, Camden, New Jersey, and/or Joseph C. Ott. of 6715 
Large Street, Philadelphia, Pennsylvania, in the sum of $1,206.69, with 
interest thereon at the rate of five percent per annum from January 
25, 1940, until paid. 

Ir Is FurrHer Orperep that the respondents shall pay said sum, 
together with interest thereon, to the complainant as reparation within 
30 days from the date of this order. 

Irv Is FurrHer Orverep that the facts and circumstances as herein set 
forth shall be published by the Agricultural Marketing Administra- 
tion, as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Furruer Orperen that a copy hereof shall be served on the 
parties by registered mail, or in person, and that except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 21st day of May 1942. 

Witness my hand and the seal of the Department of Agriculture. 

| SEAL | (S) Tnomas S. Fiavin. 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81: 7 F. R. 2656). 
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